








CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 
DECEMBER TERM, 1826. 


JOHN SHAMBURGER v. ALEXANDER KENNEDY, administrator 
. of WILLIAM HUSSEY, deceased. . 


From Moore. 


An agent cannot be appointed by parol to convey real estate for his 
principal. But where a levy on personalty was made under a 
fi. fa., and lands, in lieu thereof, were sold by the sheriff, with- 
out levy or advertisement, at the request of the debtor, and bid 
off by A, and B paid the sum bid to the sheriff under a parol 
agreement that the sheriff should convey to him: Held, that as 
an official act of the sheriff, his deed passed the estate. 


In 1822 Isham Sheffield obtained judgment and sued out 
execution thereon against Hussey, the defendant’s intestate, one 
Garner, and others. The execution was levied by McNeil, the 
sheriff, upon the personal property of Hussey, who was the 
principal debtor. On the day of sale, at the request of Hussey, 
the sheriff sold his real estate, which had not been levied on, 
in lieu of the personal property, and the same was purchased 
by Garner, at a sum greater than the amount of the judgment, 
and he being then unable to pay, the sheriff indulged him until 
the term at which the execution was returnable, at which time 
the plaintiff paid to the sheriff the amount of Garner’s bid, 
upon an agreement between the plaintiff, Hussey, and 
Garner, that the sheriff, or Hussey, or both, as the plain- ( 2 ) 
tiff might prefer, should convey to him. The plaintiff 
accordingly took possession of the lands, and the sheriff exe- 
cuted to him an official deed in the usual form. Afterwards, the 
defendant’s intestate dying without having released or conveyed, 
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and the plaintiff supposing that the deed from the sheriff con- 
veyed no title, brought this action to recover back the money 
paid. 

On the trial in the court below, his Honor, Judge Norwood, 
was of opinion that the deed from McNeil, whether he were 
considered as sheriff, acting under the authority of the writ, 
or as the agent of the defendant’s intestate, under the parol 

ment, was sufficient under the circumstances to pass the 
title, and directed a nonsuit, whereupon the plaintiff appealed. 


Hatt, J., delivered the opinion of the Court: The deed 
executed by McNeil, the sheriff, to the plaintiff, being an 
official act, conveyed a good and valid title. Smith v. Kelly, 
7 N.C., 507. In the other view of the case taken by the judge, 
supposing the sheriff did not act officially, but as the agent of 
Hussey, I do not concur, unless McNeil had been duly author- 
ized, by a written power of attorney, to execute the deed for 
him. An authority by parol would not be sufficient, because 
titles to land must be evidenced by written conveyances. I 
think the nonsuit ought not to be set aside. 

Per CvriaM. Judgment affirmed. 


Approved: Testerman v. Poe, 19 N. C., 103; Ward v. 
Lowndes, 96 N. C., 367. 








(3) 
WILLIAM MORISEY and Wife v. DAVID BUNTING, Sr. 
° From Sampson. 
- 1. In a parol gift, deliberation and sedateness on the part of the 


donor is only evidence of the animus disponendi. 


2. It seems that if non detinet and the statute of limitations are both 
pleaded, and the jury find “all the issues in favor of the defend- 
ant,” this Court will not examine the correctness of the charge 
on the latter plea. 


3. When B said he had given negro C to A: Held, that the will of 
B of that date is admissible to explain his declarations. 


Detinve for negro slaves; pleas non detinet, statute of limita- 
tions. On the trial, before Norwood, Judge, the plaintiffs 
claimed title by a parol gift made in 1802, from the defendant 
to the plaintiff, Ann, his daughter, and offered evidence of such 
gift. The witness who testified thereto stated that defendant 
said he would keep the slave till Ann married, or during his 
life, and that at this time the defendant had been drinking until 
he felt it, though not drunk. The plaintiff then proved by a 
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witness that the defendant in 1812 said he had given the slave 
to his daughter Ann, upon which the defendant called another 
witness present when this declaration was made, who proved 
that afterwards, on the same day, the defendant said he had 
made a will, and defendant’s counsel offered to give in evidence 
the will referred to, by which the negro was given to Ann. This 
evidence was opposed, but was received by the judge, not as 
direct evidence as to the title, but as a matter proper to be 
considered by the jury, together with the declaration of the 
defendant that he had given the negro, in order to ascertain his 
meaning in that expression. It was further in evidence that 
the slaves in question remained in the keeping and under the 
control of the defendant after the gift, up to the time of Ann’s 
intermarriage with the other plaintiff, and that more than 
three years had elapsed after she came of full age, before the 
marriage and the commencement of this suit. And it 

also appeared that Ann, being an infant of tender years ( 4 ) 
residing with her father at the time of the alleged gift, 
continued to reside with him until her marriage, shortly after 
which suit was commenced. On this evidence, two questions 
were made: whether a gift had been proved, and, if so, whether 
the action was barred by the statute. On the latter point the 
plaintiff’s counsel insisted that the defendant was a trustee for 
Ann, and therefore his possession could not be set up, by him, 
against her claim. The judge instructed the jury that, suppos- 
ing the gift made, the defendant was in possession as the bavlee, 
and not the trustee of Ann, and therefore not within the rule 
referred to by the plaintiff’s counsel, which was confined to 
pure trusts, cognizable in a court of equity, and was not 
applicable to bailees in a court of law. That to bar the plain- 
tiff, a possession adverse, and continued for three years after 
she came of full age, must be shown, and that the possession 
taken by the defendant under the void reservation of a life 
estate to himself would be consistent with the title of Ann, 
until the defendant did some act or made some declaration 
which changed the nature of his possession; that if he claimed 
the property as his own and treated it as such, this would 
render his possession adverse, whether she had expressed knowl- 
edge of the fact or not. Upon the evidence relating to the 
gift, the judge instructed the jury that as no consideration, in 
eases of gift, passes from the donee to the donor, the law 
requires every parol gift to be a sedate, deliberate act, and 
therefore incautious expressions, or expressions used when the 
speaker was in a state of inebriety, would not be sufficient. 
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The jury found “all the issues in favor of the defendant.” 
A new trial was moved for, on the ground of misdirection and 
the admission of improper evidence, which being refused, and 
judgment given upon the verdict, the plaintiff appealed. 


( 5 ) Badger for the plaintiff. 
Gaston for the defendant. 


Hatt, J. The judge charged the jury in this case, “That as 
no consideration passes from the donee to the donor, the law 
requires every parol gift to be a sedate, deliberate act, and 
therefore incautious expressions, or expressions used in a 
state of inebriety, would not be sufficient.” 

It is objected that the charge is incorrect; that a gift is good 
if the person making it had the use of his understanding and 
was in*earnest when he made it, although he did it without 
sedateness or deliberation, and was, at the time, in a state of 
intoxication. 

I understand the judge, and the counsel, both to mean that 
every gift, in order to be valid, must have the free assent of 
the donor to it. The judge considered deliberation and 
sedateness as evidence of that assent, but that incautious ex- 
pressions, coming from a drunken man, were not. He did not 
say that more deliberation was necessary in making a gift than 
a sale; if he meant that, I do not coincide with him in opinion. 
The free assent of the party is as indispensable in the one case 
as in the other. I am inclined to believe that the jury were not 
misled by the judge’s charge in that respect. 

As the jury have found for the defendant, on the plea of 
non detinet, it seems to be useless to say anything relative to 
the charge as to the statute of limitations. I will not observe, 

assuming it as a fact that the defendant was a trustee, 
( 7 ) that nothing emanating from him would change that 

character, and put the statute of limitations into opera- 
tion in his favor. 

It appears that defendant had given negro Cloe to his 
daughter Ann, by his will, but had not given her all Cloe’s 
children which she had after the alleged gift; and that, after 
the date of the will, he madé declarations that he had given 
Cloe to his daughter Ann. The defendant introduced the will, 
although objected to by the plaintiff, to explain to the jury what 
was meant by those declarations, namely, that he meant he had 
given her by his will. I can see no objection to this evidence ; 
and from the view which I have taken of the whole case, I think 
the rule for a new trial should be discharged. 
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MARGARET McDONALD v. KENNETH MURCHISON. 
From Moore. 


In an action for words, charging the plaintiff with perjury in a par- 
ticular suit, he is not bound to produce the record of that suit. 


Case for speaking of the plaintiff these words: “You swore 
to a lie to-day, in a case tried before Josiah Tyson, esquire, 
against Daniel McDonald, for killing a dog, and you offered to 
swear to a lie before.” On the trial before Norwood, Judge, 
the plaintiff not being able to produce the warrant on which 
the proceedings before Tyson were had, nor to account for its 
absence, the judge directed a nonsuit, holding such proof to be 
a necessary part of the plaintiff’s case, whereupon the plaintiff 
appealed. 


Taytor, C. J. If it were not necessary to state in the dec- 
laration the warrant and proceedings before the magistrate, it 
could not be necessary to adduce upon the trial any proofs of 
their existence. And when the words spoken in this case 
are considered in reference to their actionable quality, I think 
it will appear that the law requires no other proof to 
be made than such as the plaintiff offered. (8 ) 

To say of a person that he is forsworn is not neces- 
sarily actionable, because the words do not imply that the 
plaintiff had forsworn himself in a judicial proceeding, and 
that alone will constitute the crime of perjury. In bringing 
an action for such words, therefore, the plaintiff must, by way 
of introduction or inducement, state in the declaration that 
some proceeding took place, or that some fact existed, to which 
the defendant alluded; and this inducement is material and 
traversable. It must be shown by a colloquium that the words 
import a criminal charge, otherwise they are not actionable. 
But where the words spoken can be understood in none other 
than a criminal sense, as where the plaintiff is directly charged 
with a theft or a perjury, no extrinsic matter is necessary to 
be charged, nor consequently to be proved. These words do 
upon their face directly import that the plaintiff was guilty of 
a judicial perjury, inasmuch as a magistrate has, in the first 
instance, jurisdiction of indictable trespasses, for the purpose 
of examining the charge, and of either binding the accused to 
court or discharging him. The words used by the defendant 
have discharged the plaintiff from the necessity of making 
the averments necessary to show that a judicial proceeding 
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existed, and are certainly actionable, if spoken maliciously. In 
such a case the prima facie presumption is that everything 
took place before a court of competent jurisdiction, and if the 
fact be not so, it is incumbent on the defendant to prove it. 

The slander in its present shape is calculated to injure the 
plaintiff to the same extent as if it had been shown that the 
warrant was issued and returned, and that the magistrate had 
jurisdiction ; for every one, hearing it, would put the construc- 
tion upon it that she had perjured herself in a judicial trial. 
For these reasons, I think the nonsuit was improperly awarded, 
and that there ought to be a new trial. 


Hatt, J. When one person charges another with having 
been forsworn, such words are not actionable unless it is 
( 9 ) also charged that the forswearing took place in some 
judicial proceeding, before a tribunal legally constituted, 
having jurisdiction of it; in that case, it is not material 
whether any such judicial proceeding ever took place or not. 
If there never had been any such judicial proceeding, and the 
defendant in that particular was guilty of a falsehood, he 
ought not to be in a better situation than if he had told the 
truth, which he certainly would be if it was incumbent upon 
the plaintiff to produce it or be nonsuited. When the plaintiff, 
in the present case, proved the words charged in the declaration, 
she made out her case, and was not bound to produce the pro- 
ceeding before the justice of the peace. I therefore think the 
nonsuit should be set aside, and a new trial granted. 


Approved: Chambers v. White, 47 N. C., 383. 








AMBROSE NELSON vy. BAIRD EVANS. 
From Rockingham. 


In slander, the defendant may prove a general report of the truth 
of the words spoken, in mitigation of damages, but not in justi- 
fication. A record of the conviction of the slave (the master 
being notified and defending him) is not evidence against the 
master, unless the latter is charged as an accessory, and then 
only ex necessitate. 


TxHIs was an action on the case for verbal slander. The 
words charged in the declaration to have been spoken were, 
that the plaintiff had broken the defendant’s house and stolen 


6 





DECEMBER TERM, 1826. 





NELSON v. EVANS. 





his gun, or that he (the plaintiff) had caused his negro slave 
to do it. The defendant pleaded not guilty, and a justification. 

On the trial before Daniel, Judge, the plaintiff having proved 
his case, the defendant’s counsel offered to show that before 
the publication of the slander a general opinion and 
belief prevailed in the neighborhood that the plaintiff ( 10 ) 
had caused his negro slave to commit the offense 
attributed to him. This evidence was opposed; but the pre- 
siding judge -received it as proper for the consideration of the 
jury, not to establish the justification, but to mitigate the 
damages. 

The defendant then offered to give in evidence a record of 
the conviction of the negro slave for breaking the house and 
stealing the gun, but the “judge rejected it. The defendant 
then proved that his house was broken in the month of July, 
while his family was absent, and that in June preceding the 
plaintiff was seen near his house, and the witness was about 
to state circumstances tending to show an illicit intercourse 
between the plaintiff and the wife of the defendant, when the 
judge stopped the evidence, as irrelevant and improper. 

Witnesses having stated a general opinion that the plaintiff 
had caused the gun to be taken in order to prevent the defendant 
from killing him, the defendant’s counsel proposed to ask if it 
was not a part of the general rumor that the illicit connection 
above mentioned existed, and was the motive for taking the gun. 
The judge refused to permit the question to be asked; and a 
verdict being found for the plaintiff, and a new trial, on the 
ground of error in the judge, being refused, and the judgment 
rendered for the plaintiff, the defendant appealed. 


Murphey for the plaintiff. 


Hatt, J. I think the judge was right in permitting the 
defendant to prove the reports, in the neighborhood, of defend- 
ant’s guilt, in mitigation of damages, but not in support of 
the plea of justification. (See the cases collected in Norris’s 
Peake on this subject, 478.) The law considers the defendant 
less guilty, but not justified, when reports are publicly cir- 
culated imputing the charge complained of to the plaintiff. 
I also think the judge was right in rejecting the record 
of the slave’s conviction, as being irrelevant, unless it (11 ) 
was proved that the slave committed the offense by the 
master’s direction, or with his connivance. That conviction 
proved nothing of itself; it might, probably, have given rise 
to the reports before noticed, of which the court suffered the 
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defendant to have the benefit, in mitigation of damages, but it 
was not authority for such reports, and of course could not be 
a justification. 

The same remark may be made to the third objection to the 
judge’s charge. The illicit commerce between the plaintiff 
and the wife of the defendant might have been the origin of 
the reports in circulation, of which the defendant had been 
allowed the benefit, in mitigation of damages; but it could not 
be a justification of them, nor of the charge made in this suit 
against the defendant. 


Henverson, J. This case presents a question never agitated 
before in this country, so far as I know. In England it could 
not arise, owing to circumstances peculiar to this country. 
The charge made by the defendant is that the plaintiff had 
caused his (the plaintiff’s) negro to steal the defendant’s gun. 
The defendant, after having the benefit of showiyg that such 
were the reports in the neighborhood, by way of mitigation of 
damages, offered in evidence a record of the conviction of the 
negro slave for stealing the gun, and notice to the plaintiff, 
his master, to appear and defend him, and offered to show that 
he did appear and assist in his defense. This was rejected 
by the judge, on the ground that, if received, it could only go 
in mitigation of damages; and that he had already had the 
benefit of it, through the medium of the report. 

I am disposed to concur with the judge, but not for the 
reasons given by him; for non constat, the evidence offered, that 

the negro stole his gun, was believed. The defendant 
(12) might wish to show that the report was true in part, to 

wit, that the negro did steal the gun, and thereby 
strengthen the whole report by showing that part of it was true; 
and if admissible at all, it might be received to prove a part of 
his justification, and the residue, to wit, that the plaintiff 
caused the negro to steal the gun, he might prove by other 
testimony. I am disposed to think the law is so, although 
ruled otherwise by Judge Chase on the trial of Callender. But, 
putting this out of the case, and the point, which might be 
raised, that it was res inter alios acta, I am inclined to think 
that it is inadmissible, because the conviction of the slave 
might have arisen from evidence wholly incompetent against 
the master, a free white man. If it should be admissible, it 
is making that evidence indirectly which is not so directly, 
to wit, the testimony of negroes and mulattoes within the fourth 
degree. I am inclined to think, therefore, that the record 
ought not to have been received. 
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Should it be asked, If this record is inadmissible to prove the 
guilt of the negro, what is to be done with accessorial offenses 
of white persons in such cases? it is answered, that if the 
record of the conviction is a sine qua non to the conviction of 
the principal, the record must be received. It is the best which 
the State can do; but independently of it, full proof of the 
principal fact must be made, and practice must yield to princi- 
ple, for the conviction of the principal is not essential to the 
guilt of the accessory. The accessory may be guilty, although 
the principal is acquitted. The conviction of the principal is 
required as a shield for the accessory, upon the principle that 
he who is charged with a crime can best defend the charge, 
either by opposing proofs or matter of justification; and with 
that view, originally, I think it was introduced, for unquestion- 
ably it is res inter alios acta; but, in time, it became prima 
facte evidence of the principal’s guilt. If something of this 
sort is not done, no white person will be convicted of 
an accessorial crime where a negro, mulatto, or Indian ( 13 ) 
is the principal; for the court, when the record is offered, 
cannot inquire into the evidence upon which the conviction was 
founded, and admit such records where the evidence was such 
as is admissible against a white man, and reject them where it 
was not. 


Taytor, C. J., concurred. 


Approved: McCurry v. McCurry, 82 N. C., 296; Sowers v. 
Sowers, 87 N. C., 303; Knott v. Burwell, 96 N. C., 272; 8S. v. 
Hinson, 103 N. C., 374. P 








JOAB ALEXANDER vy. JOHN B. HUTCHINSON. 


From Iredell. 


1. A promise, after arrival at full age, to pay a debt contracted dur- 
ing infancy, may be inferred; it is, however, an inference of fact, 


and is to be drawn only by the jury. 


2. An implied promise to pay a debt barred by the statute of limita- 
tions is an inference of law. 


Assumpsit for goods sold by the plaintiff, as administrator 
of William Hutchinson. Plea, infancy. Replication, that the 
defendant promised after he came of age. On the trial a 
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witness, who had been the guardian of the defendant, proved 
that the defendant, after he came of age, together with the 
other distributees of William Hutchinson, and the plaintiff, 
requested him to settle their accounts; that between the plain- 
tiff and defendant a balance was struck in favor of the former, 
which was sought to be recovered in this action. The defend- 
ant said he was not allowed all his credits, but was informed 
by the witness that all had been allowed. The witness further 
said that defendant made no objections, neither admitting nor 
promising to pay the balance, and that the company separated 
in a friendly manner. 

His Honor, Judge Paxton, charged the jury that, as a general 
rule, the plaintiff was bound to prove an express promise, to 
entitle him to recover; but, from the. opinion of one of the 

judges of the Supreme Court in this case, if they be- 
(14) lieved the witness, they ought to give the plaintiff a 
verdict. 

The jury returned a verdict for the plaintiff. A motion was 
made for a new trial for misdirection, which was overruled, and 
judgment rendered upon the verdict. Whereupon the defendant 
appealed. The case has before been reported, 9 N. C., 535. 


Wilson for defendant. 


Taytor, C.J. It should, I think, have been left to the jury 
to determine whether they could infer, from the defendant’s 
behavior, a clear and unequivocal assent to and ratification of 
the contract. y act or conduct on his part denoting a full 
assent of the mind and leaving nothing to doubt or conjecture, 
without the utterance of any words, would be sufficient to 
warrant such an inference; otherwise, a man without the faculty 
of speech would be incapable of ratifying a contract. 

In this case the inference was drawn by the court that if the 
evidence was believed by the jury the plaintiff was entitled to 
a verdict; whereas the intent of the defendant entered into the 
very essence of his conduct, and could alone give it any effective 
meaning, and this was a matter of fact to be judged of by the 
jury. There must be a new. trial. 


Henverson, J. When it is said that an implied promise will 
take a case out of the statute of limitations, but that it requires 
an express promise, after full age, to bind a person to the per- 
formance of a contract made during his minority—all that is 
meant thereby is, that in the first case the law will make the 
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promise, if there is an acknowledgment of a sufficient con- 
sideration; in the latter case, the party must make it himself ; 
but the law has prescribed no form in which this promise shall 
be made; it may be by words, it may be by signs or acts; 
anything which shows an acquiescence, or an assent of (15 ) 
the party’s mind, is sufficient. The judge, therefore, 
mistook the meaning of the judge of the Supreme Court, to 
whose opinion he referred in his charge; at least, he mistook 
the law in saying to the jury that if they believed the aforesaid 
facts (referring to the testimony of the witnesses) they should 
find for the plaintiff. He should have told them that if they 
believed the facts, and inferred therefrom that the defendant 
promised to pay, that is, in the manner before stated, yielded or 
gave his assent to pay, then they should find for the plaintiff; 
for very clearly, from the facts deposed to, it was an inference 
of fact, and not of law, whether he promised or did not promise. 
He, therefore, undertook to draw an inference of fact when he 
gave these instructions. 

The judgment must be reversed, that the jury may act under- 
standingly on the subject. 








JONATHAN STEPHENSON vy. LABAN JONES. 
From Cumberland. 


If no error is assigned in the charge of the judge, and none appears 
upon the record, the judgment of the Superior Court is of course 
affirmed. 


THIs cause was brought up to this Court by certiorari, 
awarded on a rule made absolute, without notice to the defend- 
ant, the plaintiff swearing that he prayed an appeal to this 
Court, but that the Superior Court adjourned before he could 
get his sureties to the courthouse for the purpose of giving 
bond. . The affidavit set forth no special cause for which the 
appeal was prayed, and the record, which was in the usual 
form, stated that after a verdict for the defendant, before 
Donnell, Judge, the plaintiff obtained a rule for a new trial, 
“on the ground that the verdict was against law and evidence,” 
which rule was discharged. 


Gaston for the plaintiff. 
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(16) Per Curtam. From an inspection of the record in 

this case, nothing appears showing that judgment was 
improperly rendered against the plaintiff in the Superior Court. 
That judgment must therefore be affirmed. 


Approved: King v. Ellington, 87 N. C., 573. 








JOHN B. EARLE vy. WILLIAM DICKSON and CHARLES Mc- 
DOWELL, administrators of CHARLES McDOWELL, deceased. 


From Burke. 


1. A residence in another State is not residence beyond seas within the 
saving of the act of limitations. 


2. Where one covenants for himself, without mentioning his heirs, to 
convey land on a certain event, and dies before that event hap- 
pens, his administrators are not liable; and it seems that the only 
remedy is against his heir in equity. 


AssUMPSIT upon a written contract, dated in 1803, to convey 
300 acres of:land on the Mississippi; “the titles to be made as 
soon as the Indian claim to said land shall be extinguished.” 

The declaration contained an averment that the defendant’s 
intestate died before the Indian claim was extinguished, and 
the breach assigned was, “that the defendants had not made 
to the plaintiff a title to the land.” Pleas, non assumpsit and 
the statute of limitations. To the latter, replication, “that the 
plaintiff was and had ever been a citizen and inhabitant of the 
State of South Carolina, and had not been at any time, from 
1 January, 1818, to the commencement of this suit, within the 
State of North Carolina.” It was admitted that the Indian 
title to the land was extinguished in the year 1819. There was 
a general demurrer to the replication, which was overruled 
by his Honor, Judge Ruffin, a verdict was found for the plain- 
tiff, upon the plea of non assumpsit, and judgment rendered 
accordingly, from which the defendants appealed. 


Badger for the defendants. 


Hatt, J. A principal question in this case arises 

(17) upon the construction of the ninth section of the act 
of 1715, Rev., ch. 2, which gives further time to plain- 

tiffs beyond seas to bring their actions, provided they do so 
within a certain time after their return, and that question is, 


12 





DECEMBER TERM, 1826. 





EARLE v. MCDOWELL. 





whether the words beyond seas mean that plaintiffs not beyond 
seas, but without the limits of the State, are within the saving. 
If that meaning is given to them, it is not because that is their 
natural import; they certainly have another meaning, to wit, 
what they plainly express, 1 W. Bl., 286, and so the Court 
thought in Ward v. Hallam, 2 Dall., 217. In that case the 
plaintiff was a citizen and resident of South Carolina, and it 
was held that he was not beyond seas, consequently not within 
the saving of the statute of limitations. See, also, Kirby, 299. 
In Maryland it seems to have been ruled otherwise (1 Harris 
and McHen., 89), and also in the Supreme Court of the United 
States, 3 Wheaton, 541. 

Our act of limitation was passed in 1715, the first year (as 
we learn from our statute-books) of our colonial legislation. 
The territory then inhabitated, and the number of colonists, 
were very limited; we were rather an adjunct to Virginia than 
a distinct colony; we had little or no intercourse with any 
country, except Great Britain. It is most probable, in this 
state of things, that the saving in favor of plaintiffs was in- 
serted in favor of British creditors, and not in favor of creditors 
who were only separated from their debtors by colonial limits. 

If this was originally the fact when the act passed; if the 
saving was intended, as is expressed, only for British creditors 
and others really and literally beyond seas, shall we now give 
it a quite different and opposite construction, and allege as a 
reason that the state of things is much altered since the en- 
actment of the law; or shall we not rather wait until it is the 
pleasure of the Legislature to make the alteration, as has been 
done in Massachusetts, 3 Mass., 271, and in New York, 3 
Johnson, 263? 

This question came before the six judges of this (18 ) 
State, in 1811, Whitlocke v. Walton, 6 N. C., 23. They 
held that the saving in the statute of limitation, as to plaintiffs 
beyond seas, did not extend to persons: resident in other States 
of the Union. They considered that it would be mischievous 
that citizens of other States, particularly adjoining ones, with 
whom we have the greatest intercourse, should be permitted, 
at any remote period, to bring suit against the citizens of this 
State. 

It does not appear, from an examination of the contract sued 
upon, that there has been any breach of it. The defendant’s 
intestate died before the Indian title became extinct, in 1819. 
He therefore was prevented from a compliance by the act of 
God. Gwillam’s Bacon, Condition, q., 1 Co. Lit., 218. 
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Nothing can be charged against the defendants. On this 
point, however, it is unnecessary to give an opinion. 
I am of opinion that the rule for a new trial should be made 


absolute. 


Henverson, J. McDowell, by a written contract, bound 
himself to convey certain lands to the plaintiff (describing 
them) when the Indian title thereto should be extinguished. 
McDowell died before the Indian title was extinguished; and 
this action is brought against his executors for a breach of the 
agreement. All these facts appear upon the face of the dec- 
laration. 

I am at a loss to see wherein this contract has been violated, 
either by McDowell in his lifetime or by his executors since 
his death. 

When a person contracts to do what Lord Coke calls a local 
act, by which I understand an act that requires the concurrence 
of another, he has time during life to perform it, unless has- 
tened by request; but he must do it at his peril during life 
(that is, even without request); if he does not, his contract is 
violated. If, however, he has a specified time to do it in, and 
he dies before the expiration of that time, the contract is not 

violated, for the act of God injures no man. Therefore, 
(19 ) Coke advises that his heirs be bound. Coke Litt., 216, a. 

But it is otherwise as to what he calls transitory acts, 
such as do not require the agency of the other party, as the pay- 
ment of money or the like. If no time be specified, he shall do it 
presently in some cases, in others at a convenient time, and that 
without request. Where a time is fixed, and the person making 
the engagement dies before that time, it shall be done by his 
executors; for these acts may as well be done by the executors 
as the party, and the obligations devolve on the executors, 
whether named or not; but it is not so as to heirs; the obligation 
does not devolve on ther, unless bound by their ancestor, nor 
is the ancestor or his executors bound for their acts, unless he 
binds himself for them, as in the case recommended by Coke, 
before cited; that is, when he covenants that he or his heirs 
shall do a local act, within a specified time, and he dies within 
the time, his executors are then bound that the heir shall do it. 
But this case is much stronger than when a person binds him- 
self to do a local act, within a specified time, where even he is 
excused by death. For here he binds himself to do an act, 
after another act is done, over which he has no control, and he 
dies before this other act is done. It cannot, therefore, be 
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pretended that McDowell yiolated his agreement in his lifetime, 
or that his administrators have since his death, for they have no 
estate to convey, and it was never designed that they should 
make the estate. If the testator had bound himself, without 
limitations of time, and died without performance, his wrong 
would have been thrown upon his estate. But here I cannot 
perceive that any wrong has been done by any one. In this 
case, I think that the lands in question descended to the heirs 
at law, burthened with the plaintiff’s equity, and in this view 
of the case complete justice will be done. The personal rep- 
resentatives have done no wrong and the personal estate is the 
proper fund, in the first instance, to make compensation 

for the wrongs of the owner, whether founded on tort ( 20 ) 
or on breach of contract. If this action was sustained, 

those entitled to the personal estate might be disappointed, 
when the only wrong, if any, has been committed by the heir, 
in not performing the trust. 

The judgment for the plaintiff should be reversed, and the 
judgment on the record arrested; but as there is a motion for 
a new trial on another ground, I am content to reverse the 
judgment. A new trial will follow of course, on the other 


ground. I concur with Judge Hall, in his construction of the 
saving in our statute of limitations. 


Taytor, C. J., concurred. 


Approved: Bennett v. Williamson, 30 N. C., 120; Harris 
. Harris, 71 N. C., 176. 








WILLIAM FAGAN y. ARTHUR NEWSON. 
From Davidson, 


. Damages cannot be recovered for the loss of a good bargain. An 
action will not lie for a deceit in an executory contract, respecting 
the sale of lands. 


. Whether an action will lie for a deceit in the false affirmation of 
title to lands, quere. 


Case for a deceit in the sale of land. The defendant carried 
the plaintiff upon the land, and showed him a bottom containing 
about two acres, which he represented as a part of the land; 
a bargain was made, and the plaintiff paid the purchase money. 
The defendant tendered the plaintiff a deed, which did not in- 
clude the bottom, and which the latter refused. 
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It appeared that the plaintiff knew he had no title to the 
bottom, and that it was.the property and in the possession of 
another. 

His Honor, Judge Daniel, charged the jury that if the de- 
fendant made a false representation of the boundaries of his 
land, knowing it to be false, and the plaintiff had parted with 

his money, relying upon such false representations, he 
(21) was entitled to recover in this action. The jury re 

turned a verdict for the plaintiff; a rule was obtained to 
show cause why a new trial should not be granted, which being 
discharged, judgment was rendered upon the verdict, from 
which the defendant appealed. 


Nash and Murphey for the defendant. 
Badger for the plaintiff. 


Taytor, C. J. It is a rule readily deducible from the 
authorities, that the plaintiff cannot recover in an action of 
deceit unless he prove, not only that a fraud has been committed 
by the defendant, but also that it has occasioned a loss and 
damage to the plaintiff. He must have been deprived, by fraud- 


ulent means, of some benefit or advantage that the law gave him 
a right to demand. 

But it is by no means a necessary consequence of the estab- 
lishment of both propositions that the plaintiff is entitled to 
recover in this action; for a question of law still arises upon 
the facts, whether the deceitful means employed were, in them- 
selves, calculated to impose upon a person exercising the ordi- 
nary prudence and circumspection which men usually bring to 
the management of their affairs. 

Truth and good faith ought to characterize every con- 

( 22) tract between men; and there can be but one opinion 
relative to the immorality of asserting ownership in 
property, with a knowledge of its falsehood, with a view to 
induce another to make purchase. Yet there are many viola- 
tions of the moral law for which no compensation can be given 
in a court of justice; some injurious consequence, some actual 
loss to the party confiding, must be presented in a tangible form, 
and the misrepresentation must be of a kind the falsehood of 
which was not readily open to the detection of the other party. 

Now, it appears to me that the conduct of the defendant 
was not calculated to impose on any one of common prudence. 
He pointed out these two acres of lowground as belonging to the 
tract he wished to sell; but they were, at the very time, the 
property and in the possession of another person. It might be 
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supposed that this circumstance alone would be sufficient to 
awaken the plaintiff’s suspicion, and incite him to examine, or 
procure to be examined, the registry books. It is a very reason- 
able principle that the purchaser should not be entitled to an 
action of deceit if he may readily inform himself as to the truth 
of the facts which are misrepresented. Accordingly, we find 
that if the seller of a house affirm that the rent was more than 
it really is, whereby the purchaser was induced to give more 
for it than it was worth, an action will lie; for the value of the 
rent is within the private knowledge of the landlord and the 
tenant, and they may collude to deceive the purchaser. But 
if the seller affirm that the thing sold is worth so much, or that 
one would have given so much for it, although the affirmation 
be false, yet if the buyer might inform himself as to the value, 
no action lies. 1 Salk., 211; 2 Ld. Ray., 1118. 

And in this case, though the assertion was false, and made 
with a view to induce the plaintiff to buy the land, yet he might 
easily have informed himself as to the state of the 
title. It is laid down in another case that if one should ( 23 ) 
sell lands wherein another is in possession, or a horse 
whereof another is possessed, without covenant or warranty 
for the enjoyment, it is at the peril of him who buys, and no 
reason he should have an action by the law, where he did not 
provide for himself. 2 Cro., 196. So if a purchaser neglect to 
look into the title, it will be considered as his own folly, and 
he can have no relief. Sugden, 347. 

2. No damage has resulted to the plaintiff from the fraudu- 
lent misrepresentation of the defendant. Though the plaintiff 
paid the purchase money in the expectation of having the two 
acres as a part of the tract, yet when he discovered that the 
spring branch formed the southern boundary, he elected not to 
accept the deed, as he had a right to do, and thereby became 
entitled to recover back the purchase money. The receipt of this 
with interest would place the parties in statu quo, and complete 
the justice of the case. If damages were awarded in this case, 
they would be given for a bare, naked falsehood, the detection 
of which, before the consummation of the bargain, prevented 
any ill consequence to the plaintiff, who has not been deceived 
in the sale, though he may have lost a bargain. 

I think there ought to be a new trial. 


Hatt, J. I concur in the opinion that the rule for a new 
trial should be made absolute, as the plaintiff alleges the de- 
fendant could not comply with his contract; he also, in case 
the fact is so, is absolved from a compliance, or, if he has 
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paid the purchase money, he may treat the contract as a nullity, 
and recover that money and interest back; but he cannot re- 
cover damages for the loss of a good bargain. The plaintiff 
states that he refused to receive a deed for part of the land. 
Of course he has done nothing to prevent him from recovering 
back the purchase money. 


( 24) Henperson, J. Strictly speaking, the injury charged 

in this declaration is, that the parties being in con- 
tract for the sale of a tract of land, the defendant affirmed 
that certain lands were his, and a part of those they were con- 
tracting for, well knowing that they were not, and the plain- 
tiff, being an unlettered man, and believing the false represen- 
tations of the defendant, contracted with him for the purchase 
of the whole tract, and paid him therefor the sum of $300, and 
this action is not brought to recover back the money paid, as 
upon a consideration which has failed, thereby disaffirming the 
contract, but for a deceitful representation in making it, 
thereby affirming its continuance. It is therefore, in truth, an 
action brought for the loss of a good bargain, which I believe 
it is well settled cannot be sustained. Flureau v. Thornhill, 
Blk., 1078. 

The injury really sustained is that the defendant cannot or 
will not perform his contract which gives an action upon the 
contract, not an action in deceit for an imposition. If the de- 
fendant had imposed the property, that is, had passed the estate 
under this deception (other things out of the way), an action 
might be supported; but no estate has yet passed, at least for 
the two acres. The only injury which the plaintiff has sus- 
tained is either the loss of a good bargain, the breach of 
contract to be compensated in damages or the loss of the money 
which he paid; if he has suffered any other, I am unable 
to perceive it; neither of which can be redressed in such an 
action as this. The case made in this declaration only resembles 
the first, which gives no cause of action. If the plaintiff still 
insists on his contract, an action is open to him; if he wishes 
his money back, he can recover it in an action for money had 
and received. As to damages, which the plaintiff has sustained 
by paying his money, the restoration of the same sum with 
interest is in law a compensation. 

Judgment reversed ; new trial. 


Approved: Saunders v. Hatterman, 24 N. C., 32; Fields 
v. Rouse, 48 N. C., 72; Lytle v. Burd, ib., 222; Capehart v. 
Mhoon, 58 N. C., 178; Walsh v. Hall, 66 N. C., 233; Etheridge 
v. Vernoy, 70 N. C., 713; May v. Loomis, 140 N. C., 357. 
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( 25) 
JOSIAH TURNER vy. SAMUEL CHILD. 


From Orange. 


1. An intermeddling for which there is a colorable right will not 
make a wrongful executorship. 


2. Where A sold the property of B, as his agent, and after the death 
of B collected the proceeds: this does not make him an executor 
de son tort. 

3. Where there is an administrator, acts for which the agent is re- 
sponsible to the administrator will not make him an ezecutor de 
son tort. 


Assumpsir for goods sold, charging the defendant as executor 
in his own wrong of Francis Child. On trial, it appeared that 
Francis Child removed from this State, leaving the defendant 
his agent, who on 3 January, 1823, sold the property to Francis, 
upon a credit of six months. Francis Child died on 16 January, 
1823, and after the expiration of the credit the notes taken at 
the sale were collected by the defendant; it also appeared that 
there was an administrator of Francis Child duly appointed. 

His Honor, Judge Daniel, charged the jury that by the death 
of Francis the agency of the defendant was revoked, and the 
collection by him of money belonging to the estate of Francis 
was an intermeddling which made him liable to creditors. 

The jury returned a verdict for the plaintiff. A rule for 
a new trial being discharged, and judgment ee for the 
plaintiff, the defendant appealed. 

This cause was submitted. 


Badger for the plaintiff. 
Nash for the defendant. 


Henverson, J. I am of opinion that the collection ( 26 ) 
by the defendant, after the death of the principal, of 
debts due on sales made by him as agent, in his principal’s 
time, does not make him an executor of his own wrong. The 
collection of the money has a reference to the agency, and 
must be considered as the completion of an act, proper and 
lawful in its commencement, and it does not depend on the 
strict question of right, whether the agent had an authority 
to make the collection; a colorable one will do, by which a 
character is given to the transaction showing that it was not 
done as an executor, or as one performing the will of the 
deceased. 1 Esp., 335. But I am rather disposed to think 
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that the receipt of this money is not a colorable right, but 
actually so, and that a payment made by the purchaser, with- 
out directions to the contrary, is a discharge from the debt, and 
if so, it is not an officious intermeddling; for it would be strange 
if an act for which an authority exists will make a person 
executor of his own wrong. A sense of duty, very probably, in- 
duced the collection of the money. The sale was made by the 
defendant, and he might hold himself bound to omit no reason- 
able exertion that the proceeds should be forthcoming to the 
rightful owner when he should be called on for an account of 
agency. It is entirely unlike Padget v. Priest, 2 D. and E., 
97, where the sale was made after the principal’s death, at 
which time the authority ceased. If the debt arising from the 
sale had depended on the contract of sale only, it is not to be 
questioned but that the rightful administrator could have re- 
covered on the contract; but if the agent had taken a bond or 
note payable to himself, I cannot see how the administrator, or 
any other person but the defendant, could have enforced pay- 
ment; but if so, there cannot be the least pretense of charging 
him as an executor of his own wrong. 
It appears, also, that there is an administrator. Of course 
no act for which the defendant is responsible to the adminis- 
trator can make him an executor of his own wrong. 
(27) For where administration has been taken, those acts 
only which subject the agent, not to the action of the 
rightful administrator, but which interfere with the estate 
quoad creditors, render him liable, as an executor of his own 
wrong; as, “if he takes possession, or even has possession, of 
goods under a fraudulent gift from the deceased, this makes 
him executor de son tort; for it does not subject him to the 
action of the rightful administrator. The gift being good as 
to the intestate, is good as to the administrator also, but it is 
void as to creditors. 


Taytor, C. J., dissenting. This case having been submitted 
without argument, and presenting one question of some diffi- 
eulty, and of no ordinary occurrence, I have examined the 
authorities with the view of ascertaining the principle which 
ought to govern the decision. 

The principal question is, whether the defendant, having 
collected debts due to Francis Child after the death of the 
latter, though incurred for property sold during his lifetime, 
by the defendant duly authorized for that purpose, will amount 
to such an intermeddling as will make the defendant executor 
of his own wrong. 
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I take it for granted that the sale, being made in the life 
time of Francis, was properly made under an authority from 
him; but the cases have satisfied my mind that upon the death 
of Francis all further power conferred by the agency was at 
an end, for a power to represent another can only continue as 
long as there is some one to be represented. Therefore, a letter 
of attorney to deliver seizin after the death of the feoffor is void, 
because upon his death the lands descend to his heirs, C. Litt., 
52, b., and for a similar reason, a power to collect debts after 
the death of the principal, supposing it to have been expressly 
granted, which it was not in this case, must be void; because 
the right to collect the debts devolves upon the executor or 
administrator. In like manner the payment of a sailor’s wages 
to a person having a power of attorney to receive them 
has been held void where the principal was dead at the ( 28 ) 
time of payment. 5 Esp., 118. And what appears to 
me to be a strong case, going far beyond the one under con- 
sideration: it has been held that a power of attorney given to 
a creditor, authorizing him to receive a debt, without any 
actual appropriation or assignment of it, is void after the death 
of the debtor, although the latter declared at the time that it 
was given with a view to enable the creditor to apply the 
money received towards the liquidation of his own debt. 2 
Ves. and Beam., 51. 

It appears to me that if any case can decisively show the 
inflexible quality of the rule of law that all authority ceases 
at the death of the principal, this case does show it; for if 
it cannot be relaxed in favor of a creditor whom the debtor 
was desirous to secure, and to secure whom he did everything 
short of an actual assignment of his demand, ought it to be 
relaxed in favor of one who is not a creditor? of one who, 
when he collected the money, did not apply it to the payment 
of Francis Child’s debts, or, as it appears from the case, had 
an intention to do so? So if the power be coupled with an 
interest, it is instantly revoked by the death of the grantor, and 
an act done under it afterwards, though bona fide, and before 
notice of the death of the grantor, is a nullity. 4 Campb., 272. 
And the case in 2 Term, 97, incontestably shows that if a man 
receive the money of the intestate after his decease, though it 
was received accordingly to an order in his lifetime, it will 
make him an executor de son tort. If it be an express power 
to sell and collect money, it is revoked by the death of the 
grantor; a fortiori must it be, where the power to collect is only 
incidental, and implied from the power of selling. From the 
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view of the authorities, it results that the defendant has col- 
lected the debts of the deceased without legal authority and, I 
think, without the color of it, and in so doing has announced to 
the creditors that he has taken upon himself the burthen of 

administration; he has made this announcement by 
( 29) such acts as are the usual and ordinary indications to 

creditors, against whom they are to bring their actions. 
The law says that slight circumstances of intermeddling are 
sufficient for the purpose of charging a man as executor of his 
own wrong. The cases put by way of illustrating this rule are 
the slightest imaginable, and such as can lessen the value of the 
estate, or affect the interest of the creditors, but in the most 
inconsiderable degree. But collecting the debts due to the 
deceased, without paying the creditors, is not only sweeping 
away the fund which the law has appropriated to them, but 
is, also, the least equivocal act a man can do who desires to 
be considered as administering; an act, too, of which there can 
seldom be any difficulty of proof. 

I lay no stress upon the circumstance that the extent of 
the power to the defendant was not shown, or whether he was 
authorized to sell upon credit; because upon the assumption 
that the power of attorney was as broad as a skillful conveyancer 
could make it, yet nothing that I can perceive in the case will 
avert the consequence that the debts due for the things sold, 
whether by specialty or single contract, became ipso facto, on 
the death of Francis Child, the property of the rightful ad- 
ministrator. 

In my opinion there was no error in the charge of the court, 
and I am in favor of affirming the judgment. 


Judgment reversed, and a new trial granted. See p. 133, 
post. 


Approved: McMorine v. Storey, 20 N. C., 330; Bailey v. 
Miller, 27 N. C., 444; Outlaw v. Farmer, 71 N. C., 31. 








(30 ) 
ROBERT D. FROST et ux. v. JOSIAH ETHERIDGE. 


From Currituck. 


1. A widow is dowable of lands sold after the death of the husband, 
under a fi. fa. tested before. 


2. An agreement to sell lands, in equity, bars the wife’s dower. 
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Petition for dower. The only question presented to the 
Court was that decided in Hodges v. McCabe, 10 N. C., 78, 
viz., whether the wife is dowable of lands sold after the hus- 
band’s death, under an execution tested and levied before. The 
case was argued at June Term, 1825. 


Leonard Martin for the petitioner. 
Gaston for the defendant. 


Taytor, C. J. The question presented by the record is 
whether the levy of a fier’ facias upon land, of which a person 
is in possession, under a title not controverted, shall so operate 
as to deprive his widow of dower, although the sale is made 
after the death of the husband. 

The act of Assembly entitles the widow to be endowed of 
all the lands of which her husband died seized or possessed; 
but the latter term being ambiguous, and not necessary to be 
defined in the decision of the question, the inquiry may be 
more directly pursued by considering whether the title of the 
owner is evicted by the levy of the execution. I cannot con- 
ceive upon what principle so important an effect can be 
attributed to the levy of a fi. fa. when it is the received and 
established law that it does not change the possession; for the 
sheriff cannot turn the defendant out of possession by force of 
the levy; nor can he after a sale and deed deliver the 
actual possession to the purchaser; he can only deliver ( 31 ) 
the legal possession ; and if the defendant will not volun- 
tarily relinquish it, the purchaser must resort to an ejectment. 
To invest the sheriff by implication with the power to turn the 
defendant and his family out of doors, by virtue of a levy, 
seems to be as unfounded in principle as it would be oppressive 
in practice. 

For how can we suppose a disseizin to be effected by the 
levy, without assuming a seizin in some other person? In 
whom shall it be considered, in contemplation of law? Not 
in the sheriff, for he has not the scintilla of right; not even 
so much as to enable him to bring an action of trespass against 
one who entered on the land after the levy. The right of 
ownership could be asserted only by the defendant. The writ 
does not authorize the sheriff to break open the dwelling-house, 
to seize the goods of the defendant, for this sanctuary of the 
man and his family cannot be violated. 2 Show., 87. Much 
less does it permit him to break open the house for the pur- 
pose of possessing himself of the land. Not in the plaintiff in 
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the judgment; for even in goods seized he has neither interest, 
property, nor possession, by force of the levy, and can main- 
tain no action against a trespasser who takes them away; his 
only remedy being against the sheriff. The plaintiff’s right, 
both in chattels and land, is confined to the money which may 
be raised on the sale of them—to the lien from the teste of the 
execution, so as to entitle him to a priority if he sells under it; 
and to bind the property, of whatever nature, as against the 
party defendant himself and all claiming by assignment from 
or representation through or under him. 

There is, then, no person in whom the seizin can vest, if 
it is divested from the defendant; nor can it be considered 
as in custody of the law, and in abeyance. Against the free- 
hold’s being in abeyance, the policy of the law, both ancient 

and modern, whether derived from the feudal system 
( 32) or from a principle directly adverse to the genius of that 

institution, viz., to facilitate the alienation of land, hath 
placed insuperable bars. It is an established rule that the 
freehold cannot be in abeyance, although with respect to the 
inheritance it is sometimes admitted from necessity. But it 
cannot be done by the act of the party, and for this reason a 
freehold particular estate is necessary to support a remainder 
of the same degree. Hob., 153. The fee can be in abeyance 
only to the intent that another, previously designated, may have 
it afterwards. As in the case of a lease for life, the remainder 
to the right heirs of the body of A, who is alive, there the entail 
shall be in abeyance until the death of A, and then it shall 
vest in his issue, because it could not vest before; and to the 
purpose of vesting afterwards, it shall be in abeyance. But 
to make that to pass out of one which shall never vest in 
another is altogether incompatible with the design of the law 
in allowing things to be in abeyance. Plowden, 556. It is, 
besides, in direct conflict with the cautious policy of our law, 
in the solemn form it prescribes for the transmutation of 
freehold estates, to invest one of the slightest and most undefined 
acts a ministerial officer can perform with the tremendous 
effect of divesting the freehold right of a man in possession. 
I cannot give my sanction to the principle that the sheriff’s 
indorsement of half a dozen words upon an execution shall be 
allowed to cut up by the roots the debtor’s right to his freehold, 
nor to ascribe to that officer a plenitude of authority over the 
property of the citizens which is unknown to the Constitution 
and the laws in any other instance, and is, in all respects, ad- 
verse to the spirit of our institutions. 
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The language is intelligible (or, if we doubt, our books will 
furnish the necessary information) when we are told that 
a man may be deprived of his freehold by his own 
solemn act, executed in his lifetime; by a disseizin and ( 33 ) 
a descent cast; by an adverse possession, under color 
of title, for seven years; by the verdict of a jury, disaffirming 
his title in a suit brought to try it, or by a sheriff’s deed, in 
pursuance of an execution. But I know of no case adjudging, 
after argument, that a levy of an execution is another means of 
divesting the seizin. 

When we examine the reasons wherefore the law considers 
chattel property to be vested in the sheriff to a certain degree, by 
the levy of a fi. fa., it will be seen that they bear no application 
to freehold estates, and consequently cannot produce similar 
effects. Although the statute of 5 Geo. II., which first made 
lands in the colonies liable to be sold for the payment of debts, 
enacts “that they shall be liable in like manner as personal 
estates are seized, extended, sold, or disposed of absolutely, so 
as to pass the whole interest of the debtor to the purchaser,” 
yet the laws must be construed in accordance with the rules and 
principles growing out of the existing and unalterable nature 
of things. 

When personal chattels are levied upon by the sheriff under 
an execution, the debtor is discharged to the amount of their 
value, for which the sheriff is accountable to the judgment 
creditor; nor does any claim exist against the defendant, 
although the sheriff waste the goods, or fail to return the execu- 
tion. The debtor has lost the special property of the goods, 
which the sheriff may at once take into his possession, as well to 
render the levy effectual as to secure himself against the claims 
of the creditor. And by virtue of the special property thus 
acquired, the law arms the sheriff with authority to maintain 
trover, or trespass, against a wrongdoer, that he may be enabled 
to meet his responsibility to the creditors. 

But in relation to lands, they will be more safely kept in 
the defendant’s possession ‘than in that of the sheriff ; they 
cannot be secreted, rescued, or removed; the debtor can- 
not by any act of his transfer the title discharged of the ( 34 ) 
lien arising from the teste of the execution; nor will 
so much of his debt as the land is worth be discharged by the 
levy, for the sheriff has no power to protect it from aggression, 
nor is he responsible to the creditors. 

Chattels are transferable at common law, by delivery; they 
may be taken away into the sheriff’s custody the moment he 


25 











IN THE SUPREME COURT. 





Frost v. ETHERIDGE. 





makes the levy; and if they are expensive in keeping, the law 
has made sundry provisions for the indemnification of the 
sheriff. But conventional estates of freehold can pass only by 
deed; and it is difficult to understand how in the language of 
the statute of Geo. II. lands “can be seized in like manner 
with personal estates,” and not less so to perceive how consist- 
ently with our act of 1715, ch. 7, the debtor became disseized 
by the levy; for it is a rule of the common law that where 
seizin of an inheritance is once alleged, it shall always be in- 
tended to continue till the contrary be shown. Cockman v. 
Farrer, Sir T. Jones, 182. Seizin is also favored in equity. 
Gro. and Rudim. of Law and Equity, 66, rule 96. 

These views of the subject induce me to believe that the levy 
on the land has, per se, no other operation than to fix upon that 
particular tract as the subject from which the sum claimed in 
the execution is to be raised; that the security of the creditor 
is founded on the teste of the execution, and derives no aid from 
the levy; and that even the benefit of this may be lost by the 
sale of the land under an execution of a posterior teste, as was 
admitted by this Court in Green v. Johnson, 10 N. C., 309. 

It is urged on the part of the defendant that the sale of the 
land after the death of the debtor has relation to the levy of 
the teste, and thus evicts the seizin out of him from that time, 
and that consequently he did not die seized. There are some 
general rules touching the doctrine of relation which it may be 

useful to examine in the first place. It is a fiction of 
( 35 ) law intended to subserve the ends cf justice, and will not 

be tolerated where it tends to injustice; nor will it apply 
in any case, except between the same parties and for the 
same ends; but it shall never work a wrong to strangers, or 
defeat collateral acts which are lawful. 13 Co., 21. The 
same author in his 3 Co., 29, states it as a general rule that 
relations shall extend only between the same parties, and shall 
never be strained to the prejudice of a third person who is 
not party or privy to the act. I shall presently state the 
reasons why this appears to me to apply exactly to the widow’s 
claim, and that she was neither party nor privy to the act 
which is set up to defeat her dower. 

I will select a few of the illustrations of this general rule. 
Where a person is disseized, the disseizee, after reéntry, can 
maintain trespass against the disseizor; for the law as to the 
disseizor and his servants will suppose the freehold to have con- 
tinued in the disseizee; but not so with respect to strangers who 
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come in by right or title under the disseizor; they cannot be 
made trespassers by relation. Lifford’s case, 11 Co., 51. 

Before the enabling statute, the grant of a bishop was not 
good beyond his own life, without confirmation of his chapter; 
and if the confirmation was not till after his death, it came 
too late, and the successor was not bound. Fitzh. Abr., Tit. 
Confirmation, Pl. 22. Entry by feoffee on livery within the 
view is too late if postponed till after the death of the feoffor. 
Godb., 25. Livery of seizin, which is necessary to consummate 
the conveyance by feoffment, cannot be made effectually after 
the death of the feoffor (Litt., sec. 66); for, says Littleton, 
“after the decease of him who made the deed, the right of these 
tenements is forthwith in his heir, or in some other.” This 
reason is applicable to this case, for it shows that in Littleton’s 
opinion a conveyance to be effectual must be consummated in 
the life of the grantor, and that the consummation comes 
too late when the estate is vested in a third person. So ( 36 ) 
while atonement was necessary to the protection of a 
grant, if it was not made in the lifetime of the grantor, the 
grant was void; and this doctrine of Littleton, sec. 551, i 
confirmed by Lord Coke in his comment, who states the reason 
to be that every grant must take effect as to the substance of it, 
in the life both of grantor and grantee. So in an exchange 
made according to the forms of the common law, to perfect 
which entry is essential, if either party dies before, it cannot be 
made effectually afterwards. Co. Litt., 52 b. 

If the sale relates to the levy, I have stated the reasons which 
satisfy me that in the case of land levied upon it relates to an 
act of very little consequence or legal operation. If it relates 
to the teste, it connects itself with an act the only effect of 
which is to give the creditor a contingent priority to raise his 
money from the property levied upon, and to invalidate any 
transfers made by the debtor after that period. But neither 
act impairs or subverts the debtor’s seizin, for before his death 
he was a freeholder to all the intents and purposes for which 
that qualification is required by our Jaw. 

But I know of no case where relation is relied on to aid 
by its fiction an act of the party in destruction of a title 
conferred by law; and the rule is expressly stated in 3 Co., 
29, “that though relations aid acts in law, as dower, yet they 
will never aid the acts of the parties, that is to say, to make 
void acts of the parties good, by fiction or relation of law,” 
and hence, thinking the sale of this land was a void act as to 
the widow, whose title to dower was complete by the death of 
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the husband, it cannot be made good by relation to the levy, or 
teste. The cases of bankrupt, too, cited at the bar, show that 
the title of the assignees shall not be overreached by the relation 
of an execution, because the title is conferred by law. 
Before the act of 1784, ch. 204, sec. 8, the widow was dowable 
of all the lands of which her husband was seized in deed or in 
law during the coverture; and upon the assignment of 
( 37) the dower she held it discharged from all judgments, 
leases, mortgages, or other encumbrances made or created 
by her husband after the marriage; and the reason given is, 
because, upon the husband’s death, the title of the wife being 
consummated, has relation back to the time of the marriage, 
and to the seizin which her husband then had, both of which 
precede such encumbrances. Co. Litt., 46 a, 4 Rep., 65 a. 
Our act has limited the right of dower to such lands as her 
husband died seized of; but these are to be assigned to her, 
in as full right as if the rest which she had aliened had not been 
stripped from her dower. As to what is left to her, she should 
be entitled to them in pleno jure; and I can see no reason why 
she should not be entitled to the benefit of the relation in a 
degree at least corresponding to the curtailed nature of her 
claim. Then, as to the land of which her husband died seized: 
his death having consummated her right of dower in them, 
that should have relation back to the time of the marriage, 
and to that period of her husband’s seizin which preceded any 
encumbrance short of an actual disseizin or transfer of the 
title. This construction would place her, with regard to this 
tract of land, in the situation in which the act found her with 
respect to all the land of which her husband was seized during 
the coverture. This is a relation in maintenance of right and 
justice, founded in reality and not in fiction (Hob., 222), and 
overreaches in its operation the teste and levy of the execution. 
We have the warrant of the law for giving the widow’s claim 
a liberal construction, for it is transmitted to us, as a maxim, 
that the law favoreth three things: life, liberty, and dower 
(Bac. on Uses) ; and modern writers have shown that the legal 
right is founded on a moral obligation on the part of the 
husband to provide for his wife, not only during coverture, 
but after his death; because, during coverture, she can acquire 
no property of her own, and what she has at the mar- 
( 38 ) riage belongs to her husband either absolutely or during 
the coverture. 2 P. Wms., 702. 
As to the wife being bound: by the relation of the execution, 
because she is privy in estate, that is answered by the act of 
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1791, ch. 351, which prefers her claim to that of the creditors; 
for although after the assignment of her dower she is in from 
her husband and not from the heir, to whom her claim is 
paramount, yet the husband’s estate continues in her, discharged 
of his debts and all other encumbrances, provided he died 
seized. When it is ascertained that she has the right of dower, 
that right must devolve upon her, both by the common law and 
our act of Assembly, pure and untrammeled. The plaintiff 
in the judgment cannot be viewed in any other light than as 
a creditor; his lien on the land is absorbed by an anterior right 
so far as it respects the widow, and it remains on that portion 
of the land only which descended upon the heir. 

Whilst I acquiesce in the wisdom of that policy which re- 
moved the restraints upon the aljenation of real estates, it must 
be allowed that a very helpless part of the community has 
been made to sacrifice in an undue proportion towards its 
establishment; and this is, perhaps, a reason why the pittance 
that remains to the widow should be protected from reason- 
ings and analogies which have indeed a salutary reference to 
chattels personal, but the application of which to real property 
is not so distinct and palpable. It might naturally have been 
expected that difficulties would arise from the application of a 
species of process to lands which has been introduced and used 
for centuries solely for the seizing and disposition of chattels, 
in relation to every ‘step of which rules and principles have 
been established by a series of adjudications. I venture to 
think that much of our difficulty here has proceeded from an 
indiscriminate adoption of these decisions, without marking 
the inherent and fundamental difference between the two 
species of property. Upon the whole case, my opinion ( 39 ) 
is that the widow is entitled to dower. 


Henverson, J. A levy made on lands under a fiert facias 
(if it can be called a levy) does not divest even the possession 
of the defendant, much less does it vest his estate in the sheriff ; 
and he who purchases at a sheriff?s sale comes to the estate 
under the defendant, and not under the sheriff. The sheriff 
is no more than an agent, constituted by law to transfer the 
defendant’s estate to the purchaser; his transfer does not in- 
terfere with the rights of others; he can only convey the estate 
which the defendant had at the time of the transfer, with a 
relation to the teste of the execution in certain cases, for reasons 
peculiar to such cases; in the case of the heir, because he is a 
mere volunteer and comes to the estate in representation of the 
debtor; in the case of a purchaser from the defendant, because 
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it is a presumption of law that such purchase was fraudulent as 
to the execution creditor, and, if so, it is the estate of the 
defendant as to such creditor, and the purchaser at his execu- 
tion sale succeeds to his right. But there is no relation as to 
the wife; she claims the estate not as representing the husband, 
but in her own right, and as a purchaser by the operation of 
law, and to her acquisition no fraud can be imputed. It is 
supposed, because the purchaser at the execution sale can 
defeat him who purchases from the husband after the teste, 
and the latter can defeat the widow, where the husband dies 
after the teste, that the purchaser at the execution sale has a 
title preferable to that of the widow; and so it would be if 
the wife’s estate could be impeached on the ground of fraud— 
that is, if it was presumption of law that the death of the 
husband was designed to defeat the execution, as it is the pre- 
sumption that a sale or transfer made by a debtor after the 

teste of the execution was so designed. In the contest, 
( 40) therefore, between the purchaser at the sale under execu- 

tion and the purchaser from the defendant, the title of 
the latter is impugned on the ground of fraud, which cannot be 
urged against the widow’s title. But in the contest between 
the widow and the purchaser from the husband, the widow, 
not claiming under the execution, cannot impute fraud to the 
purchaser from her husband; for this presumption of fraud 
extends only to the protection of those who claim under the 
execution. 

It is admitted that if it be shown that A is superior to B, 
and that B is superior to C, it is thereby shown that A is 
superior to ©. But it is denied that if it be shown that A 
is superior to B in strength, and that B is superior to C in skull, 
it is thereby shown that A is superior to C in either. 

There is a clear application of these principles in cases of 
bankruptcy. It is universally admitted that if a trader, after 
the test of a writ of execution, and after a levy, commit an act 
of bankruptcy, the whole of his property becomes vested in the 
commissioners of bankruptcy, and passes to the assignees. 
Under the words of the statute, “all his property,” the execu- 
tion creditor loses his lien arising from the levy; the relation 
to the test has no effect, because the commissioners came to 
the estate by act of law, and, therefore, fraud cannot be im- 
puted to them; for bankruptcy is considered in law as an 
involuntary act. These cases, in principle, I think, cannot 
be distinguished: the wife comes to her estate by act of law, 
the death of her husband not being considered a voluntary and 
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fraudulent transfer to defeat the execution creditor. The wife’s 
title, therefore, being bona fide, prior in point of time, must 
prevail against the purchaser under the execution. I have felt 
great delicacy in pronouncing this opinion, for it overrules a 
decision of this Court, made without argument (a decision in 
which I concurred) and founded on one made by Judge Hay- 
wood, from which it was said, however, that Judge Wil- 

liams dissented. I have therefore forborne to express ( 41 ) 
it for more than twelve months after I had formed 

it; but a sense of duty compels me to forbear no longer. I 
therefore concur in opinion with the Chief Justice, that the 
judgment of the Superior Court be reversed and that petitioner 
receive dower in the lands mentioned in the petition, and that 
this cause be remanded with such instructions. 


Hatt, J., dissentiente. The argument for the petitioner is, 
that she comes in by law, and paramount the title claimed 
under the execution. Had the act of 1784, Rev., ch. 204, sec. 
8, never been passed, that argument would be irresistible. But I 
am of opinion that act has done away the force of it altogether. 

At common law a widow was entitled to be endowed of all 
lands of which her husband was seized at any time during the 
coverture. By the act of 1784 she is entitled to dower in all 
lands of which her husband died seized or possessed; provision 
is also made against fraudulent conveyances made with intent 
to defraud her of dower. The question here is, whether the 
husband died so seized or possessed of the lands in question as 
to give her a title to dower in them. 

At common law it was generally, but not universally true, 
that a wife was entitled to be endowed of any lands of which 
the husband was seized during the coverture. She was not 
dowable of lands in exchange, and lands taken in exchange, 
but she might make her election. The wife of a feoffee, upon 
condition, after condition broken and entry by feoffor, is not en- 
titled to dower, nor is the wife of a mortgagee; many other cases 
might be put. Co. Lit., 31, 13; Saunders on Uses and Trusts, 
84, 192; Pow. on Mortgages, 142; Ba. Abt., Dower, B. 4, g. 

When a judgment is obtained, it immediately binds a moiety 
of the debtor’s land (Gil. on Executions, 55), as well as re- 
versions on leases for life or years (ibid., 389), and if the 
debtor marry afterwards and die, I apprehend the 
widow’s right to dower in those lands would yield to the ( 42 ) 
lien created by that judgment. 

In Crevill v. Bracebridge, Co. Lit., 290, a. n., 248, “the 
conusor leased for years and died. The question was whether 
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the execution bound the term for years, against the wife’s right 
of dower. The Court were of opinion that if the marriage 
took place before the statute, it should not be extended, because 
the wife was in by the husband, and therefore had the better 
possession, and came in paramount the statute; but if the 
statute was before the marriage, there clearly the dower of the 
wife was extendible.” The law, therefore, seems to be that 
as the wife’s right to dower commenced with the marriage, 
it was subject to all preéxisting encumbrances, but not to sub- 
sequent ones. So if a moiety of the debtor’s land is extended 
under a latter judgment a former judgment shall extend half 
of what was first extended, which leaves one-fourth of the whole, 
the amount properly extendible under the second judgment 
(Gil. on Executions, 55); here there are no purchasers, and 
still the first execution preserves its lien. 

It may be observed, also, that under the elegit the sheriff 
delivers only the legal, not the actual possession, so that the 
tenant by elegit, as well as a purchaser under a fi. fa., must 
bring ejectment against those in possession. Jbid., 44, 2 Eq. 
Ca. abd., 380, 381. 

In this case the wife’s right to dower commenced by the 
‘death of the husband, and the question is, how far it is bound 
by the execution which issued prior to the death of the hus- 
band. 

By statute 5 Geo. II., lands are made liable to the payment 
of debts, and are subjected to the same process for that purpose 
as personal estates. By the act of 1777, Rev., ch. 115, sec. 29, 
it is declared that all process shall issue against goods and 

chattels, lands and tenements, but personal property 
( 43 ) shall be levied on in the first place, if to be found; if not, 

it shall be executed upon land, etc., and such lands shall 
be sold to satisfy the judgment. It therefore appears that lands 
are placed upon the same footing for payment of debts with 
personal estate. In Jones v. Edmonds, 7 N. C., 46, the Court 
says that making land subject to the like remedies with per- 
sonal estate placed it on a footing with personal estate in 
every case where those remedies are resorted to. Lord Holt 
says, after a seizure of goods by the sheriff the defendant is 
discharged, and the goods are in the custody of the law. 1 
Salk., 122; 6 Mod., 299. But it is said the sheriff cannot take 
lands into his manual possession, as personal property. It 
is not necessary that they should, for they are always in place. 
But the debtor’s right is as much bound as the case of personal 
property. If the execution per se does not completely divest 
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the defendant’s right, it creates a lien upon it; the defendant 
can only sell it subject to that lien, and though he die before 
the return of the execution, it may be still sold. It is cer- 
tainly a lien paramount the wife’s claim to dower, which com- 
mences with the death of the husband. 

But whether the issuing of the execution divested the de- 
fendant’s title or not, I think it was divested when the sheriff 
sold and conveyed the land, for that sale had relation to the 
issuing of the execution, anterior to the husband’s death. Win- 
stead v. Winstead, 2 N. C., 247. 

The case in 8 Johnston, 520, relied on to prove that a seizure 
of land under an execution does not divest the estate of the 
debtor, was where the land was levied upon and sold, but no 
deed executed, nor the purchase money paid. But in the same 
case, page 550, the “chancellor (who delivered the opinion of 
the Court) said that he was satisfied that the defendant’s in- 
terest in the land was not otherwise affected by the seizure than 
as it became an inceptive step to a legal transmutation 
of his estate, if other requisites had followed to consum- ( 44 ) 
mate it.” If a deed had been executed, it would, I think, 
have related back to that inceptive step. 3 Com. Dig., Execu- 
tion D., 1. 

It has been decided in this Court that if a constable levies 
upon land, and makes return to court, and there is an order 
for a sale by the sheriff, and other executions issue from the 
same term, the creditor for whose benefit the order of sale 
was made is entitled to the proceeds of the sale, in preference 
to the creditors in the executions, because the lands were first 
attached and levied upon by the constable for that purpose. 
Lash v. Gibson, 5 N. C., 266; Ellar v. Ray, 9 N. C., 569. And 
if the debtor had died after the levy and before the sale, in that 
case I-should not think the wife would be entitled to dower in 
the lands. It is said that in case a younger execution is first 
executed, it will not be set aside in favor of the lien created 
by an older one. That is true, and the reason is founded in 
policy: the sheriff has acted wrong in executing the youngest 
execution first, when he ought to have executed the oldest first, 
and it makes him answerable to the creditor in the oldest ex- 
ecution, rather than the purchaser under the youngest. Lord 
Holt says sales made by sheriffs under executions ought not 
to be defeated, otherwise there will be no purchasers at execu- 
tion sales. 1 Ld. Ray., 252; 4 East, 539. But this is not the 
case when there are no third persons concerned as purchasers, as 
in the case before put*of a latter judgment upon which an elegit 
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was issued and lands extended, such exteut was obliged to yield 
to an elegit issuing on an older judgment. In this case, if the 
husband had contracted to sell the land, and there was no 
execution against him, I suppose the land would be bound by 
the contract, the heirs would be bound to convey, and the wife 
would be barred of dower. But if the defendant in this execu- 
tion had conveyed after the teste of the writ and died, that con- 
veyance could not stand in the way of the execution; the pur- 

chaser under it would be entitled to recover against the 
(45) alienee of the husband, because, after the test of the 

execution, the husband could not convey; but still that 
conveyance would bar the wife’s dower, because the husband 
did not die seized or possessed of the land. If, then, the wife 
can recover against the purchaser, under the execution, we are 
in this predicament: the wife can recover against the purchaser 
under the execution, the alienee of the husband can recover 
against the wife, and the purchaser under the execution can 
recover against the alienee. 

Dower in copyhold estates, or what is called the widow’s 
free bench, seems much to resemble dower under our act of 
1784. It is a right to dower in such lands as the husband died 
seized of, ete. 2 Atk., 525; 3 Lev., 385; Cowp., 482. The 
husband died seized of copyhold estate, but had contracted 
during his life for the sale of it; it was held that the wife’s 
right to dower was bound by that contract (Cro. Ca., 586; New. 
on Con.; 3 Ves., 256), and so I think it would be under our 
act of Assembly. If so, I am led to believe that a levy on land 
or a fi. fa. from its teste, before the death of the husband, would 
bind the wife’s right to dower in lands of which the husband 
died seized. I can see no reason why an execution should not 
bind the land as much as a contract to sell by the husband, for 
the lien by the execution as well as the contract both take place 
before the death of the husband; and as her right to” dower 
commenced at the death of the husband, she must take it sub- 
ject to any lawful encumbrances which are upon the land at 
that time. I therefore think the petition ought to be dismissed 
with costs. 

Judgment reversed and cause remanded. 


Approved on first point: Davison v. Frew, 14 N. C., 3; 
Samuel v. Zachery, 26 N. C., 377; Allen v. Miller, 57 N. C., 
146; Perry v. Mendenhall, ib., 157; Brown v. Morisey, 126 
N. C., 773. 

Approved on second point: Tarkinton v. Alexandria, 19 N. 
C., 87; Young v. Lathrop, 67 N. C., 63. * 
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( 46 ) 
SAMUEL GUY v. WILLIAM McLEAN. 


From Iredell. 


1. The consideration of a bond can be impeached, at law, only upon 
the ground that it is against an express enactment, or against 
the policy of the law. 

2. When A gave a bond in discharge of one made by B, evidence that 
the latter was obtained by fraud, of which A had no notice, is 
not admissible in an action upon the former. 


Dest on a single bond made by the defendant to Noah Partee, 
and assigned to the plaintiff after it became due. 

On the trial the defendant offered to prove that the bond was 
given to satisfy three others, made by the defendant’s brother, 
James McLean, to Partee, one of which was fraudulently ob- 
tained by Partee, having been executed when James was drunk 
and did not know what he was doing, and that this was un- 
known to the defendant when he delivered the bond in suit. 

His Honor, Judge Daniel, rejected the evidence as not con- 
stituting a defense in a court of law. A verdict was rendered 
for the plaintiff; a rule for a new trial being discharged, and 
judgment entered up according to the verdict, defendant ap- 
pealed. 


Hatt, J. If a bond is given upon no consideration, or upon 
an inadequate one, that constitutes no objection in a court of 
law to a recovery upon it. Proof of the fair execution of it 
precludes any examination into the consideration upon which 
it was given, unless that consideration was against the policy 
of the law, as for compounding a felony (2 Wilson, 344), or 
against the express provisions of law, as upon a gaming or 
usurious consideration. Upon these and other like considera- 
tions a recovery upon a bond may be barred, although the fair 
execution of it be proved; but proof of fraud or misrepre- 
sentation as to the subject-matter of the consideration on ( 47 ) 
which a bond is given, in case the fair execution of it is 
established, is inadmissible in a court of law; in such cases a 
court of equity is the proper tribunal in which to seek redress. 
Plow., 309; Pow. on Contracts, 332, 340; 1 Ch., 157; 1 E. C. 
Al., 84, pl. 1; Hard., 200; 2 BL, 446. For these reasons I 
think the judge was right in rejecting the evidence in the 
Superior Court. 


Taytor, C. J., dissentiente. The principle is too clear to be 
controverted, that a contract cannot be enforced in a court of 
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law if entered into by a person so drunk as to be incapable of 
deliberation. It results from the general principles of justice, 
that as the essence of a contract consists in consent, a person 
must be capable of yielding that consent, and must necessarily 
have the use of his reason, that he may have the ability to 
contract; he must be mentally as well as corporally present. 
When, therefore, drunkenness has proceeded so far as absolutely 
to destroy the reason, it renders a person in that state, as long 
as it continues, incapable of contracting, since it renders him 
incapable of consent. There is such a perfect harmony of 
opinion on this subject, among all the writers, who have traced 
the rules that ought to govern human conduct up to the first 
principles of natural reason, that it seems singular at first view 
that anything should be found in our equitable system ap- 
parently in collision with so reasonable and just a doctrine. 
1 Pothier, 29; Erskine’s Institutes, 447; Puffendorf, B. 1, ch. 
4, sec. 8. The rule seems to be settled, that if a man enters into 
an agreement in a state of drunkenness, equity will not on 
that account alone set it aside, particularly where it is a 
reasonable one to settle family disputes. 3 P. W., 130 n; 1 
Vesey, 19. But if any advantage be taken of him while he is 

in that situation, or if he is brought into it by the 
( 48 ) contrivance and management of the person who obtained 

the deed from him, this would be fraudulent. 1 Ch. 
Cases, 202. ' 

It will be found, however, upon an examination of the cases, 
that the rule in a court of equity relates only to the common 
ease of intoxication, on which account alone that court will 
not set aside an agreement, more especially if it be reasonable 
in itself. It will not interfere on either side; not to assist a 
person who has obtained a deed from another in a state of in- 
toxication nor to aid the person giving a deed in that situation, 
to set it aside. But with respect to that extreme state of 
intoxication that deprives a man of his reason, such as this case 
describes, I cannot doubt that a court of equity would, as a court 
of law clearly will, pronounce a deed invalid if executed in that 
state, whether the party voluntarily assume it or be brought into 
it by the contrivance and management of the other party. 
18 Vesey, 12; Buller, 172. . 

So far it appears to me to be perfectly clear that if James 
McLean had been sued by the payee on the bond which he 
gave for $100, he might have given in evidence, on the general 
issue, the condition in which he was when he executed the 
same, and thereby avoided it. 
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The next inquiry is whether the defendant may rely on the 
same defense, as against the plaintiff, the assignee of the 
bond. 

The act of 1786, which first made bonds negotiable, subjects 
them to the same rules with promissory notes; and, consequently, 
whatever may be set up as a defense against the indorsee of a 
note is equally available against the assignee of a bond. It is 
well settled that any illegality in the consideration of a note 
will affect an indorsee to whom it is assigned after it becomes 
due, for that circumstance renders it so suspicious that the 
indorser must stand in the situation of the payee. The law 
will imply notice of the illegality of the consideration whenever 
such circumstances exist as might reasonably be expected 
to incite a man to inquire into the contract between the ( 49 ) 
original parties. Here the note was indorsed more than 
two months after it became payable, and it is therefore com- 
petent for the defendant to avail himself of any defense which 
he might have set up against the payee, such as fraud, want of 
consideration, payment, ete. 3 Term, 80, 33 n; 13 East, 497. | | 

It is, however, objected to the defendant’s availing himself 
of this defense that he was not drunk when he gave the bond 
now sued for, that he executed it with full assent and delibera- 
tion, and that the consideration of this bond was not illegal, 
whatever might have been that of the $100 bond obtained from 
James McLean. 

That this objection to the defense is not valid will appear 
most clearly from an examination of the celebrated case of 
Collins v. Blantern, 2 Wilson, 348. In that case the principle 
of this objection was well considered, and overruled, upon 
reasoning which appears to me quite satisfactory. As this part 
of the case presents the only difficulty I ever felt in it, and 
which is now entirely removed from the consideration of the 
case just quoted, and one other, I find it necessary to be some- 
what particular in the statement of them, in order to place my 
opinion in its true point of view. John Rudge had indicted 
five persons for perjury, in five several indictments, which 
were all ready to come on for trial, when the corrupt agreement 
was made. That agreement was that Rudge would not appear 
to prosecute the indictment, provided Edward Collins, a stran- 
ger, would execute his note of hand to Rudge for the sum of 
£350, and it was agreed at the same time that two of the defend- 
ants in the indictments, together with Robert Blantern, then 
a stranger, should enter into a bond conditioned for the payment 
of the same sum as an indemnity to Collins in the event of. his 
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being compelled to pay the note to Rudge. The note and the 

bond were executed on the same day; Collins sued 
( 50) Blantern on the bond, and one of the grounds of de- 

fense relied on was that Collins was not privy to the 
corrupt agreement, and the consideration of the bond, at least, 
was not unlawful, however the note may have been. But the 
Court held clearly that the whole transaction is to be con- 
sidered as one entire agreement; that the manner of the 
transaction was intended to gild over and conceal the truth, 
and that whenever courts of law see such attempts made to 
conceal such wicked deeds, they will brush away the varnish 
and show the transactions in their true light. 

In that case Collins was privy to the corrupt agreement; 
in this, Guy, the plaintiff, was connected with the illegal trans- 
actions by operation of law, in receiving the indorsement of the 
bond after it became due, and when by applying to the defend- 
ant he might have obtained information of the illegality of the 
consideration. 

_ In that case Blantern knew that his bond was given to in- 
demnify Collins against a note which was founded on a corrupt 
agreement; in this, the defendant was not apprised, when he 
gave his bond, that one of his brother’s bonds had been fraudu- 
lently obtained from him, but received them on the assurance 
of Guy that they were all good. 

A stronger light is thrown on this part of the case by what 
is said by the Court in Cuthbert v. Haley, 8 Term, 390. 

The principal decision was that if an usurious note is trans- 
ferred to an innocent indorsee, for a valuable consideration, and 
afterwards the maker of the note give his bond to the indorsee 
for the amount, the bond is good. In giving their opinion, the 
Court says “that if one security be substituted for another 
by the parties, in order to get rid of the statute of usury, the 
substituted as well as the original security will be void.” 

The sole reason of the distinction must be the innocence of 

the indorsee and the guilt of the party who consented 
(51) to the usury. If there be any difference, where the 

new security is given by the borrower, and a stranger, 
ignorant of the original transaction, it must be altogether in 
favor of the latter; and that is precisely the case we have to 
decide. 

Nor does it impair the defense offered in this case, that part 
of the consideration of this bond was legal, inasmuch as two of 
James McLean’s bonds, for which it was given, were untainted 
by fraud; for I take it to be clear law that when a security 
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is partly given for an illegal consideration the whole of it is 
void and cannot be apportioned. Scott v. Gilmore, 3 Taunt., 
226. 

The cases I have cited are relative to contracts made void 
by statute; but there is no difference between them and con- 
tracts void at common law, as it is strongly said by Lord C. J. 
Wilmot in Collins v. Blantern: “I think there is no difference 
between things made void by act of Parliament and things 
void by the common law. Statute law and common law both 
originally flowed from the same fountain, the Legislature. I 
am not for giving a preference to either, but if to either, I 
should be for giving it to the common law. If there had even 
been any idea or imagination that such a contract as this could 
have stood good at common law, surely the Legislature would 
have altered it. There has been a distinction mentioned be- 
tween a bond being void by statute and at common law, and it 
is said that, in the first case, if it be bad or void in any part, 
it is void in toto; but that at common law it may be void in 
part and good in part; but this proves nothing in the present 
ease. The judges formerly thought an act of Parliament might 
be eluded if they did not make the whole void. It is said the 
statute is like a tyrant: where he comes he makes all void. 
But the common law is like a nursing father: it makes only 
void that part where the fault is, and preserves the rest. 

This case might have been reasoned upon other prin- ( 52 ) 
ciples, such as that a bond void in its creation cannot 
be made good by any subsequent transaction; but I have chosen 
rather to rest my opinion upon grounds more familiar in 
practice. 

Upon the whole ease I think the defendant is entitled to a 
new trial, and if the allegations made by him relative to the 
contract, as stated in the case, are established to the satisfaction 
of the jury, he is entitled to a verdict in his favor. 








REDMOND CRUMPLER et al. v. THE GOVERNOR. 


From Wake. 


1. Where judgment is entered up summarily against the sureties of a 
sheriff, upon a proper case, it will be set aside. 


2. In a bond given for a specific object, general words shall be con- 
strued with reference only to that object. 
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3. Therefore, when a bond is given with a condition that A. M. shall 
“collect the county contingent tar, and in all things perform his 
duty as sheriff’: Held, that the public taxes cannot be recov- 
ered on it. 


Ar Spring Term, 1823, before Badger, Judge, judgment 
was, on motion, entered up against the present appellants, sure- 
ties of A. McAlister, Sheriff of Sampson, upon the following 
certificates : 


I, Joseph Hawkins, Comptroller of the Treasury of the 
State of North Carolina, do hereby certify the above and fore- 
going account to be raised from documents filed in this office, 
except as to the fine, which is charged agreeably to law. I like- 
wise certify that agreeably to the certificate of the Clerk of the 
County Court of Sampson, Redmond Crumpler, ete., are named 
and returned as the securities of Alexander McAlister, sheriff of 
the aforesaid county of Sampson, and being liable, with him, 
for the taxes of 1821, payable on or before the 1st of October, 
1822, and it is wished that judgment be had against them 
accordingly, in favor of the Governor, for the use of the State 


aforesaid. (Signed ) J. Hawkins, Compt. . 
J. Haywoop, Pub. Treas. 


March 31, 1823. 


A fi. fa. issued on this judgment, which was superseded 
(53) under the fiat of the Chief Justice. At the next term 
a rule was obtained upon the plaintiff to show cause 
why the judgment should not be vacated and the execution 
set aside. Upon showing cause, it appeared that the defendants 
in the original suit were ignorant of the motion to enter up 
the judgments; that McAlister and his sureties executed only 
the following bonds, viz., one payable to the Governor for 
$4,000, conditioned to account for the poor taxes ; one other, also 
payable to the Governor, for $4,000, conditioned to account 
for the county contimgent taxes; one payable to the chairman 
of the county court for $4,000, conditioned to account for all 
monies received on account of public buildings, and a bond to 
the Governor for $10,000, conditioned to make due return of all 
process coming to him as.sheriff. The conditions of all the 
bonds contained these general words, that the said A. M. should 
“in all things well, truly, anid faithfully execute the said office,” 
and “pay all fees and sums of money received by virtue of any 
process.” His Honor, Judge Mangum, at the request of the 
counsel for the present plaintiff, and pro forma, discharged the 
rule, whereupon the plaintiffs appealed. 
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Badger for the appellants. 
Haywood for appellee. 


Taytor, C. J. Various acts of Assembly have at different 
times imposed duties upon the shériff which did not, in a 
strict and common-law sense, appertain to the office as such, 
and have endeavored to enforce the performance of these duties 
by prescribing, in substance, the several conditions of the bonds 
required to be given. While he had no other duties to 
perform than such as properly belong to the office of ( 58 ) 
sheriff, the bond was directed to be made payable to the 
Governor, as it yet is, and his sucvessors in office, and con- 
ditioned for the due execution of the duties incident to his 
office as sheriff, viz., the return of process and precepts, the 
payment of money levied by virtue of them, and the proper 
performance of his duty in any other respect. 1777, ch. 118, 
R. C. Afterwards he was required to enter into a bond pay- 
able in the same manner, and to be conditioned for the due 
collection from the collectors and the payment and settlement 
of the public taxes. 1784, ch. 219. 

The only other bond required is to be made payable to the 
chairman of the county court, and conditioned for the due 
collection of and accounting for the county and poor tax. 
1798, ch. 509. 

The bonds into which the sheriff actually did enter in this 
case are, first, one payable to the Governor and conditioned for 
accounting for the monies he may receive for the poor taxes 
of the county, followed by a general condition for the perform- 
ance of his duty as sheriff. 

2. One payable to the Governor and conditioned for ac- 
counting for all monies that the sheriff may receive on account 
of the county contingent taxes; and a general condition for 
satisfying all sums and fees received or levied by him by virtue 
of any process, and for the faithful performance of the duty 
of sheriff. 

3. One payable to the chairman of the court, conditioned 
for accounting for the monies he may receive on account of 
the public buildings, followed by a general condition like the 
others. 

4. One payable to the Governor and conditioned for the 
performance of his office as sheriff. 

The only one of these bonds upon which it can be contended 
with any shadow of argument that the securities are chargeable 
is that payable to the Governor, and conditioned for the pay- 
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(59) ment of the county contingent taxes. But they cannot 

be charged by forfe of these words without putting 
upon them a sense which they will not bear, either in their 
common acceptation or from legislative exposition. No person 
could understand from them that they import the public taxes, 
for they are used in contradistinction to them, both in common 
discourse and in the several acts of Assembly. One bond 
is to be given for the public taxes; another for the county 
and poor tax, nor is there any law which uses the terms, county 
contingent taxes, as signifying public taxes. So far from it, 
, that county taxes are called those that are levied to defray the 
contingencies of the several counties for the purpose of dis- 
tinguishing them from the taxes which are levied for the use 
of the public treasury. 1777, ch. 129. 

So that, if this bond had been made payable to the chairman 
of the county court, the securities would by force of the terms 
have been made chargeable for the county taxes, for they must 
necessarily understand that for these, and these alone, they 
were called upon to subscribe the bond. 

But it is said that if the securities are not chargeable by 
force of these terms, they are nevertheless liable by the general 
obligation contained in the condition, viz., “to satisfy all sums 
and fees received or levied by him by virtue of any process, 
and for the faithful performance of the duty of sheriff.” Now, 
this argument proves too much, for every other bond entered 
into by them contains the same engagement; so that they would 
be bound three times to the Governor and once to the chairman 
of the county court, for the payment of the public taxes. 
They might then be sued for them, indifferently upon either of 
the bonds made payable to the Governor, whilst, when they 
entered into them, they must have clearly understood that each 
bond provided for a distinct and specific object. The general 
condition for the performance of the sheriff’s duty is im- 

properly inserted in all the bonds, except that given 
( 60) under the act of 1777; it has no business there, and if 

put there by clerical caution or inadvertence, it can only 
be construed in subservience to the specific object which the 
bond is designed to secure ;.noscitur a soctis. Thus in the bond 
given under the act of 1777, it cannot be extended to other 
duties imposed upon the sheriff by subsequent laws, which 
duties are of a nature not properly belonging to the office of 
sheriff, for which extra duties, as they may be called, bonds 
with a particular condition are required to be given: The 
securities to such a claim might properly answer, We have 
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entered into no such stipulations. It may happen that the 
sheriff is not able to prevail upon the same securities to sub- 
scribe all the bonds; one set may be willing to be responsible 
for his duty as sheriff; another for his collection of the public 
taxes; yet, if the general terms are inserted in the condition, 
and are to be construed without regard to the subject-matter 
of the bond, each set of securities will be liable for every de- 
fault the sheriff makes in any of his duties. And, not liable 
by a common-law process, with notice to them, and an oppor- 
tunity of making a defense, but as in this case, by a summary 
proceeding and a judgment entered up, on the comptroller’s 
certificate. 

If the condition of this bond had recited that the sheriff 
by virtue of his office was bound to collect the county taxes, 
and to aceount for them according to law, the authorities are 
full to prove that the general engagement afterwards inserted 
in the condition shall receive such a construction as will 
restrain it to the particular duty for which the bond was given; 
and that in a case between individuals. I consider the doctrine 
thus established as more directly applicable to the case of a 
public officer, whose peculiar duties are pointed out by a public 
law, and the substantial terms of the condition of the bond he 
is to give, also defined by it. The law having by a par- 
ticular provision imposed the duty, and defined its extent, ( 61 ) 
a security called upon to execute a bond would naturally 
confide that he was binding himself so far and not further than 
the law had bound the sheriff, and would not be likely to inquire, 
scrupulously, whether the bond contained a term beyond the 
law. Whatever answer this argument would admit of in the 
case of a bond sued in common law, it seems to me decisive 
when the bond is sought to be enforced by a summary remedy. 
The authority I rely upon for the construction of the condition 
of this bond is the Liverpool Waterworks v. Atkinson, 6 East, 
507. There the condition of the bond recited that the defend- 
ant had agreed with the plaintiff to collect their revenues from 
time to time for twelve months, and afterwards stipulated that 
at all times thereafter during the continuance of such his 
employment, and for so long as he should continue to be em- 
ployed, he would justly account and obey orders. The breach 
assigned was the not accounting for money received after the 
twelve months, for a period: during which the defendant re- 
mained in the plaintiff’s service, which it was contended he 
was bound to account for, by force of the positive engagement 
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contained in the bond. But it was held by the Court that the 
general words must be construed to be restrained by the recital 
stating an appointment for a specific time, and that the obli- 
gation must be confined to the twelve months. 

For these reasons I am of opinion that the judgment should 


be reversed. 


Hatt, J. The judgment sought to be set aside was obtained 
against McAlister for public taxes. Four bonds are pre- 
sented, some one of which, it is alleged, is sufficient to sustain 
the judgment. One of these bonds may be laid out of view; it 
was given to the chairman of the county court to collect taxes 
for public buildings. Another was given to the Governor 

in the sum of $10,000. As this bond does not, in its 
( 62) terms, agree with the provisions of the law (being 

taken for a larger sum), a summary remedy, stich as has 
been resorted to in this instance (Bank v. Twitty, ON, C., 5), 
eannot be had upon it; and it may also be laid out of view. 
Another bond is given to the Governor, in the sum of $4,000, 
conditioned that the sheriff shall account for the poor taxes of 
the county, and pay all fees and money by him received by 
virtue of any process, and in all other things well, truly, and 
faithfully execute the said office of sheriff during his continu- 
ance therein, ete. 

A fourth bond is given to the Governor, in the sum of $4,000, 
conditioned that the sheriff shall account for all monies that 
he shall receive on account of the county contingent taxes, 
and pay all fees and sums of money which he shall receive by 
virtue of any process, etc., and in all things well, truly, and 
faithfully execute the office of sheriff during his continuance 
therein. 

It would appear to me that the different objects for which the 
two latter bonds were given are specifically expressed in their 
conditions, and that the concluding words, “that he shall in all 
things well and truly, etc., execute the office of sheriff,” cannot 
recover, or guarantee the payment of so important a part of the 
taxes as that due to the State; if this was the object, why are 
two bonds given of the same kind, and with the same securities, 
when one would have answered as well? 

It appears to me that the concluding words mean that 
McAlister shall well and truly execute the office of sheriff as 
far as relates to the duties of the office, especially set forth in 
the preceding part of the bond. 

I am inclined to think that the judgment complained of 
should be set aside. 
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Henpverson, J. It must be admitted that if the words 
“county contingent taxes for Sampson County” were entirely 
stricken out of the second bond, that the general words 
which follow, to wit, “that he in all things shall well ( 63 ) 
and truly perform the office of sheriff of the county of 
Sampson,” would embrace the obligations for which this 
action is brought. But it is alleged that these general words 
shall be restricted by the special duties prescribed by the pre- 
ceding clause, and that they are to be understood as relating to 
his duties touching the collection of the county contingent taxes, 
and none others. If these special words were properly there, 
and were such as this bond, as an official one, would enforce, 
I admit the correctness of this argument, for it would be 
contrary to the intent of the parties to extend the general 
words to other duties than those which grew out of or properly 
belong to the special ones; for general expressions, when super- 
added to special ones, are introduced from a consciousness 
of our inability to foresee and point out beforehand all that may 
be required in regard to the special ones. It is therefore 
nothing but fair construction to confine them to special things, 
before spoken of, or to things of a like kind. The question 
presented is, however, nothing but a question of intent. If, 
therefore, that intent can be collected from the transaction 
itself, either verbal or written, it is sacrificing substance to form 
to adopt such a rule of exposition. I would premise that the law 
does not, in this case, prescribe the form of the bond; it directs, 
in the act of 1784, that the sheriff shall give bond in the sum 
of $2,000, payable to the Governor, that he will collect from 
the tax gatherers the county tax, and pay it over to the district 
treasurers; and where the office of tax gatherer was abolished, 
and the sheriff directed to, collect the taxes immediately from 
the people, nothing is said about his giving bond for that pur- 
pose, nor is he required by our acts to give bond for the public 
taxes except by the act requiring him to collect the county and 
poor tax he is directed to give bond to the chairman of 
the court for the faithful collection of these taxes, as well 
as for the public tares. Thus by implication only, 
recognizing that he was bound to give bond for the ( 64) 
public taxes. According to our decisions (which [I still 
approve of), if the form of an official bond had been prescribed, 
and afterwards other duties are added, a bond given in the 
prescribed form, if that form is sufficiently broad to embrace 
those superadded duties, will enforce their performance; for 
although the duties were not in existence (if I may use the 
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expression) when the form was prescribed, yet they were when 
the bond was given, and the words thereof embracing them, 
they are therefore -within its obligations. If the words of 
this bond embrace the duties of the sheriff as collector we may 
fairly infer that it was so intended, for there is no prescribed 
form. It is payable to the Governor, in the sum required by 
law, conditioned for the faithful discharge of his duties as 
sheriff. The bond and the condition are consistent; it is pay- 
able to him who superintends the execution of the public law 
in regard to taxes; it is in the sum prescribed, and the duties 
of sheriff relate to the collection of the public tax; there is 
nothing but the words “county contingent tax” to contradict 
this. Why were they inserted? By design, as expressive of the 
intent? It is presumed not, for the Governor has nothing to 
do with the collection of the county tax; as an official bond, 
and such this was designed to be, it is upon this supposition 
a perfect nullity. It is fair to presume that the words meant 
something. If they were inserted by a mistake, thinking they 
embraced the public tax, under the name of county contingent 
tax (although that mistake would not make them embrace the 
public tax, if in fact they did not), yet it would prevent them 
from controlling general words which do embrace them, and 
were intended to do so; if they were inserted by mere inad- 
vertence, without thinking of their meaning, it would produce 
the same result. I am inelined to think, therefore, that the 

general words are not restrained by the special ones; 
(65) that the rule which excludes them is a mere rule of 

construction to ascertain the intent, and that special 
words inserted through ignorance or mistake, as it is evident 
those were, are without the spirit of the rule, and, therefore, 
without the rule itself. 

As to the objection to the certificate, it does not appear to be 
in due form, but it is unnecessary to set aside the verdict when 
the result will be the same. The judgment is regular; if the 
objection had been made at the time it was entered, I think 
it would have prevailed, and although it may be said that the 
defendants had no notice, and could not have objected, yet it 
is a form of proceeding directed by the Legislature and sanc- 
tioned for more than thirty years. It is true that any objection 
which goes either to show that the judgment is void, or for too 
much, will be considered by the Supreme Court as not waived 
or lost by not being made, when in fact no opportunity of 
defense was open; but it is not so as to the regularity of the 
evidence, when it appears that the evidence, irregular as it 
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was, spoke the truth. It is not like an objection made to the 
regularity of the evidence on trial. 

I am sorry, therefore, that I cannot concur with my brethren. 
I think that the judgment should be affirmed. 


Judgment of the court reversed and rule made absolute. 
Judgment reversed. 


Approved: Governor v. Matlock, post, 214; Winslow v. An- 
derson, 20 N. C., 6; Jones v. Montford, ibid., 70; S. v. Brad- 
shaw, 32 N. C., 229; Keaton v. Banks, ibid., 381; Powell v.: 
Joplin, 47 N. C., 400; Eaton v. Kelly, 72 N. C., 110; McLean 
v. Holt, 75 N. C, 347; Prince v. McNeill, 77 N. C., 398 ; Wil- 
mington v. Nutt, 30 N. C., 265; Scott v. Kenan, 94 N, C., 296; 
County Board v. Bateman, 102 N. C., 52; Commissioners v. 
Sutton, 120 N. C., 301. 








THE GOVERNOR for the use of ARCHIBALD CAMPBELL, County 
Trustee, v. WILLIAM BARR et al. 


From Stokes. 


The county tax cannot be recovered of the sheriff upon the official 
bond required by the act of 1777. 


Dest upon a bond, conditioned that William Barr should 
“well and truly execute and due return make of all process, 
ete., and pay and satisfy all fees and sums of money 
by him received, etc., and in all other things well, truly, ( 66 ) 
and faithfully execute the office of sheriff, etc.” The 
breach assigned was that Barr had not paid over certain 
county taxes which “he had collected and received by virtue 
of his office as sheriff.” After oyer, the defendants plead: (1) 
Non est factum. (2) Conditions performed, and not broken. 
(3) That they sealed and delivered their bond for $2,000, 
to the chairman of the County Court of Stokes, conditioned 
that Barr should account for the county tax; that judgment 
had been obtained on the same for the sum of $3,024, of 
which $1,024 had been remitted, concluding with an averment 
that the sum so remitted was the sum now sought to be re- 
covered. 

Upon the third plea, his Honor, Judge Norwood, intimating 
an opinion in favor of the defendant, the plaintiff was called 
and nonsuited, and a rule to set the nonsuit aside and grant 
a new trial being discharged, he appealed. 
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No counsel appeared for the plaintiff in this Court. 
Murphey and Gastan for the defendant. 


Hatt, J. The bond on which this suit is brought certainly 
cannot be converted by the declaration into an obligation upon 
the sheriff to pay the county tax. The bond is a proper one, 
given to the Governor, and conditioned that the sheriff shall 
“execute all process,” ete., and “pay and satisfy all fees and 
sums of money to the persons by law entitled to them”; but 
nothing in the bond makes it his duty to collect the county 
and poor tax. The defendant states that he gave a bond to 
the chairman of the county court for that purpose, and that 
judgment was obtained against him upon it. 

I have no hesitation in saying that the nonsuit should not 
be set aside, and that there ought not to be a new trial. 

Judgment affirmed. 


Approved: Jones v. Montfort, 20 N. C., 70; County Board 
» Bateman, 102 N. C., 52. 

Distinguished: S. v. Bradshaw, 32 N. C., 229; Wilmington 
», Nutt, 80 N. C., 265. 








LEROY STOW v. LEVI WARD et al. 
From Lincoln. 


. Devise “that the residue of my estate, real and personal, be equally 
divided between the heirs of my brother, John Ford (he being 
noticed as living), the heirs of my sister. Nancy Stow, the heirs of 
my sister, Sally Ward, and nephew, Levi Ward.” 


. Held, that the real estate must be divided per stirpes, and that Levi 
Ward takes one-fourth under the devise to him by name, and a 
share of the fourth devised to the heirs of Sally Ward. 


. Devise “to the heirs of A,” they take in the same proportion as if 
the estate had descended to them from A. 


Natuan Forp by his will devised as follows: “I give to my 
brother, John Ford, 200°acres of land,” and (after several 
specific bequests) “it is my will, and I do allow, that all the 
remaining parts of my estate, both real and personal, be equally 
divided amongst the heirs of my brother, John Ford, the heirs 
of my sister, Nancy Stow, the heirs of my sister, Sally Ward, 
deceased, and nephew, Levi Ward.” Levi Ward was the son of 
Sally Ward. 
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This case, which is reported 10 N. C., 604, came before the 
Court at this term upon the return of the partition, made 
according to the interlocutory decree of this Court at June 
Term, 1825. 


Henperson, J. When I take a review of the construction 
which I once thought I was bound by precedents to give this 
will—precedents which in reality neither bore nor professed 
to bear upon it, so far as regards the real estate—and the 
struggles which I made in my own mind to get rid of them, 
it appears that I must then have labored under something like 
a delusion; for it was never for a single moment doubted, as 
far as I can collect from authorities, that where persons come 
to an estate as heirs, whether by descent as having 
been in by their ancestor, or by purchase as a new ( 68 ) 
acquisition, under the description of heirs, that they 
take per stirpes and not per capita; they take it in a repre- 
sentative and collective character, and as to others, are con- 
sidered as an unit, however they may subdivide and parcel 
out the property among themselves; they take not individually, 
but collectively; not separately, but conjunctively. A has a 
daughter and two granddaughters, daughters of a deceased 
daughter; his lands descend one-half to his daughter and the 
other half to his two granddaughters. So if the limitation 
had been to the heirs of A, making: them take as purchasers, 
they would take the estate in the same proportions, that is, 
per stirpes and not per capita; in the case of the descent, the 
lands of which A died seized descend to his daughter and grand- 
daughters, as persons designated by the canon of descent, 
under the description of heirs, or rather as heirs; in the latter 
case the same canons of descent point out the purchasers, and 
they take the same proportions as if the lands had descended 
from A. It is a fallacy to say that the law designates the 
persons, andthe will points out a separate, equal, and individual 
interest in each. The will points to them as a unit, and the 
canons of descent do the same. I have not a doubt but the 
presiding judge was right when he said the devisor intended 
a division by stocks or families; if so, he could not have used 
a word in our language more appropriate, for the reasons given 
in Croom v. Herring, 11 N. C., 393. 

Suppose one of the brothers had died after the date of the 
will and before the testator, leaving ten children: the sur- 
viving brother or sister of the testator would have to share 
equally with all these children, to get, instead of a third or a 
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fourth, only a twenty-fifth part, or less if there were more 

children. The testator having in his will given a legacy to 

his brother, thereby noticing that he is alive, the word heirs 
is to be construed heirs apparent, not only as to his 

( 69 ) heirs, but as to all where the parents are alive—that is, 
where it is necessary. 

I must confess I feel some difficulty as to the double por- 
tion of Levi Ward, but the strong inclination of my mind is, 
and so I must decide, that he is entitled to one-fourth under 
the description given by name, and to one-half of one-fourth 
under that “of heirs of Sally Ward.” 

The former decree must be set aside, and the decree of the 
Superior Court reversed; for by that Levi Ward was allowed 
only half of one-third, whereas he is entitled to three-eighths, to 
wit, one-fourth, and one-half of one-fourth. Let it be decreed 
that the estate be divided into four equal parts, and that one- 
fourth be allotted to the heirs of John Ford, one-fourth to the 
heirs of Nancy Stow, one-fourth to the heirs of Sally Ward, and 
one-fourth to Levi Ward. 

The authorities which perplexed us in this case relate en- 
tirely to personal property. 

Decree reversed. 


Taytor, C. J., dissented. 


Overruled: Ward v. Stowe, 17 N. C., 509. Cited: Gatlin 
v. Walton, 60 N. C., 360; Clement v. Coble, 55 N. C., 82. 








JOHN FARRAR y. PHILIP ALSTON. 
From Chatham. 


1. When no loss is occasioned by a falsehood, an action for a deceit 
will not lie; neither will it when ordinary prudence would have 
prevented the deception. 


2. A being surety for B, is falsely informed by C, administrator of B, 
that the debt is paid; trusting to this representation, A uses no 
means to secure himself.. Quwre: Does deceit lie? 


Case for a deceit. The allegations of the declaration were 
that the plaintiff and one Drake became sureties for one Ram- 
say, to the Bank of Cape Fear; that upon the death of Ramsay, 
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the defendant being his administrator, falsely and fraudulently 
affirmed to the plaintiff that the note was taken up; upon which 
affirmation the plaintiff relying, used no means to secure 
himself; that afterwards, when the assets of Ramsay ( 70 ) 
were exhausted by other debts, and when Drake, the 
cosurety, “who was at the time of their becoming jointly bound 
as aforesaid, amply sufficient to pay one-half, had failed and 
become unable to pay any part thereof,” the plaintiff had been 
compelled to pay the whole debt. 

It appeared on the trial that Ramsay died in October, 1820, 
possessed of a large estate; administration was committed to the 
defendant in November following; upon which the plaintiff 
and Drake, fearing that Ramsay’s estate would prove insolvent, 
applied to the defendant, who promised to pay the debt. In 
March, 1822, suit was commenced by the bank against the 
plaintiff and the suretiés; shortly after which the defendant 
told Drake, who communicated it to the plaintiff, that the debt 
was paid; execution for it, however, issued, and was satisfied 
by the plaintiff. 

His Honor, Judge Daniel, charged the jury that if the plain- 
tiff had been lulled asleep by the false declaration of the de- 
fendant, and in consequence thereof had been compelled to pay 
‘the debt, he was entitled to a verdict, although the defendant 
had assets sufficient at the time to pay the debt; and that the 
affirmation made to Drake, and communicated to the plaintiff, 
was evidence to them. 

A verdict was returned for the plaintiff. A. rule for a mew 
trial being discharged, and judgment rendered upon the verdict, 
the defendant appealed. 

Several points were made in the cause which it is not 
necessary to notice. 


Nash for the appellant. 
Gaston for the appellee. 


Henverson, J. The declaration is defective for want of an 
allegation that the fraud charged on Alston was intended to 
injure Farrar. It is also defective for want of an allegation as 
to the sufficiency of assets in Alston’s hands, for Farrar’s 
indemnity, at the time the assertion was made that the debt 
was paid, and as to the solvency of Drake at the same time. It 
states, it is true, Drake’s solvency at the time he became 
joint surety, but that is not the material fact. But (72) 
there is a substantial error in the judge’s charge. He ° 
instructed the jury that the plaintiff ought to recover, although 
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it was shown that Alston then had assets. This would destroy 
the very foundation of the action, for the complaint is, that 
during the time thet Farrar was.lulled into security by the 
fraud of Alston the assets of Ramsay, the fund to which Farrar 
was to look for his indemnity, were swept away, and that he 
was left without the means of obtaining satisfaction upon 
Ramsay’s implied promise of indemnity; for the action is not 
founded on his being obliged to pay the debt, for he con- 
tracted that obligation without the agency or interference of 
Alston. The jury were not properly instructed, and there 
should be a new trial. What is said above as to there being 
no charge that the fraudulent act was intended to injure Farrar, 
was designed to apply to such a case as this, where the injury 
is not the direct, immediate, and natural consequence of the 
fraud, for when such is the case, perhaps it needs no averment 
that such was the intent, as the law presumes that was in- 
tended which is the immediate, direct, and natural consequence 
of an act, and the court, as the law draws the inference, does 
not require that the jury should do it. As this case may 
possibly be so amended as to present a statement of facts which 
will enable the plaintiff to recover, I think it best to reverse 


the judgment, and award a new trial rather than arrest the 
judgment. The judge of the Superior Court will then exercise 
his discretion in permitting the plaintiff to amend. 


Hatt, J. Without looking strictly into the pleadings in 
thts case, I concur in the opinion that the rule for a new trial 
should be made absolute, because it does not appear that in 
consequence of the deceit complained of the plaintiff cannot 
be compensated out of the assets of Ramsay’s estate in the hands 
of the defendant. 


(73)  Taytor, C. J. I do not think that either of the 

two essential grounds of an action of deceit established 
in this case, viz., a fraud committed by the defendant, or a 
damage resulting from such fraud to the plaintiff. The fraud 
is alleged to consist in Alston’s telling Drake that he, Alston, 
had paid off the debt for which the plaintiff and Drake were 
security. But though this assertion was untrue, the means 
of ascertaining the truth were completely within the power of 
the plaintiff; and if it were of sufficient importance to regulate 
his conduct in the transaction, it would obviously seem neces- 
sary, in the first place, to ascertain whether it were true or 
not. <A person of ordinary prudence would. not permit him- 
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self to be lulled into security by giving full credit to an asser- 
tion which was not made to himself, but reported to him by 
a third person. He would at least have applied to Alston to 
ascertain the time and circumstances attending the payment, 
and how far the assertion had been deliberately made. But the 
sure way would have been to inquire at the bank, whether he 
were still held responsible for the debt. If the plaintiff was 
in fact deceived, it was the consequence of his credulity and 
negligence, and in such a case the law does not profess to 
administer a remedy. 

It does not appear from the declaration or the statement, 
that any loss was occasioned to the plaintiff which would not 
equally have happened if the promise or assertion had never 
been made. 

The defendant had no sooner administered on Ramsay’s 
effects than the apprehension was entertained that the estate 
was insolvent, and the plaintiff and Drake applied in conse- 
quence to the administrator, who assured them that he had 
assets, and would pay the debt. This. was about November, 
1821, and the plaintiff took no further step; when about four 
months thereafter a writ was sued out against the ad- 
ministrator and the two indorsers, then at a return ( 74 ) 
term in March, 1822, a joint plea was entered. 

It might have been expected that when the administrator 
had not paid the debt in that time, but suffered the indorsers to 
be sued, that it would impair their confidence in his promises, 
and urge, at least, the plaintiff, the only solvent one, to provide 
for his own security. 

But so far from its having this effect, the plaintiff was again 
quieted, soon after the institution of the suit, by this asser- 
tion of Alston, reported to him by Drake, and allowed the suit 
to depend until the fall of 1824, when the judgment was re- 
covered. I do not perceive that the plaintiff’s paying the 
money was occasioned by the promise or the assertion of the 
defendant, but rather by his becoming indorser for a person 
whose estate was probably insolvent from the first; but if not, 
from his own negligence, in not securing himself when he 
might do so. 

I think the jury have been misdirected in point of law on 
the merits of the case, and it is not therefore necessary to give 
an opinion on the minor points made in the cause. There 
ought to be a new trial. 


Judgment reversed. 
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SARAH B. CARTER vy. SOLOMON GRAVES. 
From Caswell. 


A deed produced under a subpena duces tecum was left after the 
trial among the papers in the office: Held, that it was subject 
to the control of the party producing it, and where the court 
below ordered the deed to be delivered up by the clerk, Held 
further, that the opposite party in the cause could not appeal 
from such order. 


A prep from Solomon Graves to Sarah B. Carter having been 
produced on the trial of a former suit between these parties, 
under a subpena duces tecum directed to the agent of Sarah 

B. Carter, and having been left among the papers of 
(75) that cause, the elerk, under the instruction of Solomon 

Graves’ counsel, refusing to deliver it up, Mrs. Carter 
applied for permission to withdraw it from the office. By the 
direction of the presiding judge, notice of this application was 
given to the counsel of.Graves. The application was opposed, 
and on the argument the statement made in the cause hereto- 
fore tried between these parties, as reported in 9 N. C., 576, 
was read and formed a part of this case. 

His Honor, Judge Daniel, directed the deed to be delivered 
up to the applicant, whereupon Solomon Graves appealed. 


Badger for the appellant. 
J. M. Morehead for the appellee. 


Hatt, J. It appears that the deed in question was executed 
by the defendant to the plaintiff; that it was not in the posses- 
sion or under the control of the defendant, but in the possession 
of the plaintiff’s agent. It was for this reason that the defend- 
ant secured a subpana duces tecum to be served on the agent, 
to have the benefit of the deed on the trial of the suit set forth 
in this case; that when the deed was brought to court, and 
after the trial of that suit it fell into the hands of the clerk of 
the court, who was cautioned by the defendant’s counsel not to 
let it be taken out of the office. It is to regain possession of 
the deed that this application is made. 

It is to be observed that the deed was private property, and 
the defendant had no greater right to it after the trial than he 
had before; the law interposed so far only as to give him a 
right to use it as evidence in the trial of the suit; and the law 
would not be true to itself if, after the purpose was answered 
for which it dispossessed the plaintiff of the deed, it did not. 
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place her in statu quo by redelivering it to her; neither a right 
to the deed nor rights claimed under it were intended to 
be disturbed by its production on the trial of that suit. ( 76 ) 
It would therefore appear that the court did right in 
directing the deed to be delivered up. But from another view 
of the case, it appears that no effective opinion can be given on 
that point. By the act of 1818, ch. 962, sec. 4, appeals by 
either party are permitted to be brought to this Court from 
any sentence, judgment, or decree made in the Superior Courts. 
In this case Mrs. Carter made an application to the court for 
the deed. Legally speaking, Solomon Graves had no interest in 
the application; but the court directed notice to be given to his 
attorney—not his attorney, I presume, in this case, but his 
attorney in the former suit. This did not make Graves a party 
defendant ; it did not constitute in court such a cause as the act 
of assembly contemplates in regulating and authorizing appeals 
from the Superior Courts. This is a proceeding sui generis. 

I think the defendant had no right to appeal, but that the 
appeal should be dismissed with costs. 

Appeal dismissed. 


Approved: Davidson v. Cowan, post, 306. 








JOHN HOWELL vy. MARTIN ELLIOTT. 
From Rutherford. 


Possession retained by the vendor of chattels does not, per se, make 
the sale fraudulent in law. It is but presumptive evidence of 
fraud, proper to be left to a jury. To repel this presumption the 
vendee may show that consideration passed, though none be 
stated in the bill of sale. 


Trover for a horse, tried before Daniel, Judge. The plaintiff 
claimed title under a bill of sale from one Spurlin, the material 
parts of which were as follows: “I, Jesse Spurlin, have this: 
day bargained, sold, etc., unto John Howell, Sr., one bay horse, 
one cow and calf, two feather beds and furniture, for which said 
property I acknowledge myself fully satisfied and paid, 
and I do therefore warrant and defend the said property (77 ) 
to the said John Howell, etc.” 

The subscribing witness proved that the bill of sale was 
given upon the plaintiff becoming surety for Spurlin to one 
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Wilson for $57, with an agreement that if Spurlin paid the debt 
to Wilson the property mentioned in the bill of sale should be 
Spurlin’s; that the property was delivered to the plaintiff, 
and then left by him in the possession of Spurlin. Spurlin 
paid to Wilson $6 in part of the debt, and the residue, amount- 
ing, with the interest, to $56, was paid by the plaintiff, and 
the value of the property conveyed did not exceed that sum. 

On the part of the defendant it was shown that the property 
continued in the possession of Spurlin from November, 1816, 
the time when the bill of sale was executed, until August, 1822, 
when the horse was seized under an execution against Spurlin, 
at the instance of the defendant, sold and bought by the defend- 
ant. It was also proved that in August, 1822, Spurlin having 
claims upon the plaintiff for work and labor done, and they 
differing as to the amount due, submitted that question to arbi- 
trators, who assessed the sum due Spurlin at $130, and awarded 
the payment thereof to him. Spurlin afterwards assigned his 
interest under this award to one McEntire, who sued Howell 
in the name of Spurlin, and collected the money. 

The presiding judge instructed the jury that possession being 
retained by Spurlin was not in itself a fraud, but was presump- 
tive evidence of fraud, as was also the circumstance of taking a 
bill of sale absolute on its face, when a security for a debt was 
only intended; but that both were capable of being explained, 
and the presumption thence arising repelled by other facts and 
circumstances, that if the transaction was bona fide the plain- 

tiff’s title was not affected by the arbitration, for he was 
(78) not bound to set off his claim in the action brought on 

the award; and that the plaintiff was not precluded from 
showing the consideration on which the bill of sale was founded, 
though it was not stated on the face of the bill of sale. 

Under these directions the jury found a verdict for the plain- 
tiff; and a motion for a new trial on the ground of misdirec- 
tion having been overruled, and judgment rendered on the ver- 
dict, the defendant appealed. 

The case was submitted without argument by Manly for the 
plaintiff, no counsel appearing on the other side. 


Hatt, J. Whatever of fraud may have been designed or 
practiced in this case was fairly left to the jury; they have 
passed upon it, and it is not within the limits of our duty to 
review their decision. 

The title to the horse in question passed by the bill of sale 
to the plaintiff. Whether the levy and sale took place before 
or after the arbitration between the plaintiff and Spurlin does 
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not appear. If before, certainly the defendant could derive 
no right from the purchase made by him at that sale; if after, 
the result must be the same, for it appears (viewing the bill of 
sale as a mortgage) that the debt it was given to secure has not 
been paid or satisfied. I therefore think the rule for a new 
trial should be discharged. 

Judgment affirmed. 


Approved: Isler v. Foy, 66 N. C., 547. 








(79 ) 
LYMAN POTTER vy. WILLIAM STURGES. 


From Stokes. 


Where an agent collects money, no action accrues to the principal 
until a demand. 


AssuMPsIT on an accountable receipt given by the defendant, 


a constable, for two notes, expressing that the notes were re- 
ceived from the plaintiff for collection. 

On the trial before Daniel, Judge, a verdict was taken for 
the plaintiff, subject to the opinion of the court whether, upon 
the following facts, the plaintiff had any cause of action. 

The plaintiff resided in the State of Massachusetts, and had 
no agent residing in this State. The defendant collected the 
amount of one of the notes, and might have collected the other; 
no demand was made before the commencement of the action. 

The presiding judge was of opinion that to sustain the action 
it was necessary that a previous demand should be shown, or 
that at least there should have been a known agent of the plain- 
tiff within this State, authorized to receive the money, and 
directed the verdict to be set aside and a nonsuit entered, where- 
upon the plaintiff appealed. 

In this Court no counsel appeared. 


Taytor, C. J. Both the law and justice of this case have 
been, in my opinion, duly administered, for the defendant had 
done no act to put him in the wrong. He was not bound to 
leave the State to go in pursuit of the plaintiff, and the latter 
had no agent here to whom the payment could be made. If a 
man receive money to a special purpose, as to account or mer- 
chandise, it cannot be demanded of him as a duty till he 
has neglected or refused to apply it according to the trust 
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(80) under which he received it, and the declaration must 

show a misapplication or breach of trust; and though 
a verdict for the plaintiff will aid such a declaration, and it 
will be presumed afterwards that the defendant refused to 
account, yet here the objection was taken at the trial and the 
point reserved. The law distinctly recognizes the principle 
that if goods are consigned to a factor for sale on commission, 
that a contract arises that he will account for such as are sold, 
pay over the proceeds, and redeliver the residue unsold whenever 
a demand is made. Nor will an action lie against him for not 
accounting, till after a demand made of an account; and from 
that period only will the statute of limitations begin to run 
against the plaintiff. 

If this is a just rule as applicable to persons living under the 
same government, it is more so where the plaintiff has left the 
country and put it out of the defendant’s power to pay the 
money. (1 Salk., 9; 1 Taunton, 571.) I therefore’ think a 
nonsuit ought to be entered up. 

Judgment affirmed. 


Approved: White v. Miller, 20 N. C., 53; Waring v. Rich- 
ardson, 33 N. C., 77; Kivett v. Massey, 63 N. C., 240; Comrs. v. 
Lash, 89 N. C., 159; Bryant v. Peebles, 92 N. C., 176; Wiley 
v. Logan, 95 N. C., 358; Moore v. Garner, 101 N. C., 374. 








ELAM M. JOHNSON vy. CHARLES CARSON, 
From Buncombe. 


A having contracted to build a house for B, and the work not being 
finished within the time fixed by the contract, afterwards sold, 
without the consent of B, his interest in the house: Held, that 
nothing passed to the purchaser, and therefore his promise to pay 
was nudum pactum. 


Assumpsir. The declaration contained a count for work and 
labor done, and also a special count: stating, in substance, that 
the plaintiff had contracted with one Jason W. Wilson to build 
a house upon this land, and the house not being entirely finished 
within the time specified in the contract. it was agreed between 
the plaintiff and defendant that the latter should take the house 
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in its unfinished state, for the price agreed to be paid by ( 81 ) 
Wilson, deducting therefrom the value of the work re- 
maining to be done. The breach alleged was the failure by 
the defendant to pay the money. 

On the trial before Daniel, Judge, the contract was proved 
as stated, and it was also shown that the defendant, who was 
the brother-in-law of Wilson, lived two miles from the site of 
the house, and that the land on which it was situate was, after 
the contract stated in the declaration, sold to one John Carson, 
a brother of the defendant. It was also in proof that a chim- 
ney to the house was finished by the defendant, but whether 
before or after John Carson’s purchase of the land did not 
appear; and that the defendant had rented out the land as the 
agent of his brother. At the time of the trial an action was 
pending, brought by Wilson against the plaintiff, for his failure 
to build the house according to the original agreement. 

The case was left to the jury without any instruction, none 
being asked by the counsel, and a verdict being found for the 
plaintiff, a motion was made for a new trial and denied, where- 
upon the defendant appealed. 


No counsel for the plaintiff. 
Gaston for the appellant. 


Hatt, J. It appears in this case that the plaintiff covenanted 
with Jason H. Wilson to build a house on the land of Wilson 
for a certain sum of money; that when he had nearly com- 
pleted the work he sold the house to the defendant for the 
same sum, deducting therefrom the value of the work remaining 
to be done. To this contract it does not appear that the assent 
of Wilson was given. The plaintiff’s demand, then, is founded 
on a promise made by the defendant to pay a sum of money 
for property to which the plaintiff had no right, and of 
which, of course, he could not dispose. ( 82 ) 

But it further appears that the defendant is the 
brother-in-law of Wilson, and that Wilson, after the agreement 
between the plaintiff and defendant, sold the house to John 
Carson, the defendant’s brother; it further appears that part 
of the chimney was built to the house by the defendant, who 
rented it out for John Carson, but whether it was built before 
John Carson purchased it or afterwards does not appear. 

It is very probable from these circumstances that the matter 
was well understood by the brotherhood, and that the defend- 
ant’s agency in purchasing the house was approved of by Wil- 
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son, and that they acted in the transaction with one mind; 
but that they did so has not been made to appear. It may have 
been otherwise, but it is too much to guess at. I therefore 
think that the defendant’s promise was made without considera- 
tion, and that the judgment ought to be arrested. 

Judgment arrested. 








HENRY WILLIAMS vy. DANIEL WOOD. 
From Rowan, 


A reference as to a disputed fact is not analogous to a submission to 
arbitration; the latter implies an exercise of judgment, and gives 
an authority to decide; the former requires only the recollection 
of a fact, and the statement of it as a witness. Hence the state- 
ments of such a referee are not conclusive. 


Covenant upon the following instrument: 


“The condition on which Henry Williams and Daniel Wood 
settled is this: The said Wood is to pay to the said Williams 
$360, $100 of which sum was paid at or before the signing of 
this, and the balance to be paid as soon as they can conveniently 
get James Brooks to testify what money was returned by him 
to the said Wood for George Williams out of the $207, which 
sum Williams says he received, and sent it back by said Brooks 
to said Wood. Now, if the said Brooks shall say that he re- 
turned the whole of the $207, then the said Wood is to pay said 
Williams $260, and whatever he says he returned less than $207, 


to be deducted out of the $260. “D. W. [t. s.] 
“H.W. [x sj” 


Brooks, on being asked, said he had returned but $100. The 
plaintiff contended that Brooks had returned to Wood $200, 
whereupon this action was brought. On the trial Brooks swore 
that he returned but $100. The plaintiff proved that the de- 
fendant and Brooks both had acknowledged that $200 had been 
returned by the latter. This evidence was objected to by the 
defendant, but was admitted by the court. The plaintiff also 
proved by several witnesses that Wood had received $200 by 
the hands of Brooks. 

His Honor, Judge Daniel, charged the jury that if they be 
lieved the evidence, they ought to find for the plaintiff. A ver- 
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dict being returned for the plaintiff, a rule for a new trial dis- 
charged and judgment entered up upon the verdict, the de- 
fendant appealed. 


Nash for appellant. 
Badger for the appellee. 


Taytor, C. J. It appears to me that the intention of the 
parties to this covenant does not admit of any reasonable doubt. 

The defendant undertakes to pay the plaintiff the balance 
due to him upon the settlement of their accounts. The precise 
sum due depended upon the amount paid the defendant 
through the hands of Brooks, and on account of George ( 85 ) 
Williams, who had borrowed $200 from the defendant. 
If this whole sum had been repaid to the defendant, he then 
owed the plaintiff $260; and that the fact was so, was alleged 
by the plaintiff. If a less sum than the $200 had been repaid, 
then the balance due the plaintiff would be lessened in propor- 
tion; and this was contended for on behalf of the defendant. 

But as Brooks was known by both parties to have been the 
instrument of payment, it was natural to refer to him, in the 
first place, to ascertain the amount, and it could not have 
entered into the contemplation of either party that his assertion 
as to the amount should be conclusive upon them, if they could 
show that either his memory or his integrity had abandoned 
him. This is evident from the words themselves, which are, 
“as soon as they can conveniently get James Brooks to testify 
what money was returned,” which is equivalent to saying, as 
soon as they can get him to give evidence of the sum returned. 
As a witness, his evidence would be open to examination, and 
might be opposed by other testimony; nor would Wood have 
been bound by his assertion, if it had charged him with the 
receipt of the whole sum, any more than Williams is when it 
charges him with less. 

Taking this to be the clear intent of the parties, apparent 
upon the instrument, is right, according to the established rules 
of law, which are in this case the dictates of natural justice, to 
be so construed as to correspond with that intention. A per- 
formance according to the letter, which contravenes the spirit of 
a covenant, is not a legal performance; as where the condition 
of a bond was that the defendant should, before a certain day, 
deliver to the plaintiff a bond wherein the plaintiff was bound 
to the defendant. If before that day the defendant sues the 
plaintiff on the bond, and recovers, though on the day he delivers 
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( 86) it up, yet it is no performance, for it could not be the 
intention of the parties that it should be put in suit. 
Teat’s case, Cro. Eliz., 7. 

And if the construction were even doubtful, the rule of law 
is that it is to be taken in that sense which is most strong 
against the covenantor and beneficial to the other party; as a 
covenant to pay a certain sum per annum, without saying for 
how long, it was held it should be for the life of the plaintiff. 
1 Lev., 102. 

I think it follows irresistibly from these premises that if 
the defendant had been allowed to prevail on the plea of 
“covenants performed,” by proving that Brooks had said he had 
returned only $100, and all inquiry had been shut out as to the 
fact from other sources, it would not have been a real and faith- 
ful performance of the covenant, but evasive and illusory. 

The law will not permit men thus to escape from their delib- 
erate engagements, but uniformly exacts from them such a 
performance as will satisfy the true spirit and intention of the 
contract. Of this, the case of Griffith v. Goodhand, Tho. 
Raym., 464, furnishes a strong illustration. There the cove- 
nant was to deliver to the plaintiff seven parts of all the grains 
made in the defendant’s brew house; and one breach assigned 
was that the defendant did put divers quantities of hops into 
the malt of which the grains were made, by reason whereof 
they were spoiled and became unprofitable to the plaintiff. 
After a verdict for plaintiff, there was a motion in arrest of 
judgment, that this breach is out of the articles, which contain 
no covenant not to put hops in the grains. But the court held 
clearly that as it was the intention of the parties that the plain- 
tiff should have the grain for the use of his cattle, whatever ren- 
dered them unfit for that use was a violation of the spirit of the 
contract, though within the letter. So if I covenant that I will 
leave all the timber which is growing on the land I hire, upon 
the land at the end of the time, if I cut it down, though I 

leave it on the land, it is a breach of my covenant. So 
( 87) if I covenant to deliver so many yards of cloth, and I 

cut it in pieces, and then deliver it, it is a breach of my 
covenant, for the law reprobates all such evasions in fraud of 
that good faith so essential to the welfare of society. So, as 
the design of this covenant was to enforce the payment of the 
sum due from Wood, the finding of a less sum in obedience to 
the testimony of Brooks, opposed by the witnesses and the de- 
fendant’s own acknowledgment, would be a departure from 
common honesty. 
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The recovery in this case has been resisted on the ground 
that Brooks was agreed upon by the parties as an arbitrator to 
decide upon the sum paid by him to Wood, and that his deci- 
sion was to be conclusive upon the parties. 

But the analogy strikes me as wholly imperfect, for arbitra- 
tors are called upon to exercise their judgment on the subject 
in dispute, to enable them to do which they hear testimony, and 
decide upon the impression thus made upon their minds by 
the communication of knowledge from others. But here no 
judgment was necessary to be exercised. Either one sum or 
the other had been paid to Wood, and it required only a simple 
effort of memory by Brooks to ascertain which sum. If the 
name of the person returning the money had not been recol- 
lected, then the covenant would have bound Wood to pay the 
$260 or not, according as evidence should be given of his re- 
ceiving the $200. 

Then the insertion of the name of Brooks, evidently made 
in the very reasonable expectation that he would remember cor- 
rectly, and state truly, the real sum, cannot possibly change the 
nature of the contract. In principle, it resembles the case where 
a man says, “Prove the debt, and I will pay you; or prove the’ 
debt by the person paying the money, and I will pay it.” In 
either case it would be competent for the plaintiff to prove 
it on the trial of the action, and, consequently, for ( 88 ) 
the defendant to introduce counter-evidence. 1 Comyn 
Dig., 140. 

The cases in the court of equity cited by the defendant’s coun- 
sel proceed upon the principle that there is to be an exercise 
of judgment by the person chosen by the parties to the con- 
tract. Thus if an agreement be made for a sale according to the 
valuation of two persons, one chosen by each party, the court 
will not entertain a bill for specific performance, praying that 
the valuation should be otherwise ascertained. Why? Because 
the parties have confined to specific individuals, a confidence 
upon a subject interesting to them, respecting which those 
individuals are to exercise their judgment. The court will not, 
therefore, transfer to a stranger that confidence which was re- 
posed in others under a belief of their peculiar fitness to dis- 
charge the duty. This would be making another agreement for 
the parties, and not executing that which they had made. 
Upon the whole case my opinion is that the law has been 
rightly administered and that there ought not to be a new trial. 


Hatt, J. It has been argued in this case that the matter in 
dispute was agreed by the parties to be referred to James 
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Brooks as an arbitrator. The parties considered Brooks a dis- 
interested witness as to a fact which was not known to the 
plaintiff, but which was presumed to be known to the defend- 
ant, and to Brooks, who had acted a part in it; he had paid the 
money to the defendant, and for this reason he was referred 
to as most likely to remember the amount paid. The party, 
however, had it in his power to prove the same fact by other 
witnesses. It appears that the amount due the plaintiff de- 
pended altogether upon the sum which had been returned to 
Wood, and that was within his knowledge; the balance was due 
immediately, and no credit was intended to be given for it. If 
Brooks had died, the debt was still due, and recoverable as soon 
as the plaintiff could make out his case; it was not at all 
dependent upon Brooks’ memory. 

Suppose the defendant Wood, the day after the covenant was 
signed, had acknowledged that he had received from Brooks 
$200, would not Brooks have been dispensed with, and could not 
suit have been brought immediately? I think the rule for a 
new trial should be discharged. 


Henverson, J., concurred. 


Judgment affirmed. 








JOSEPH DAVIDSON v. GEORGE ROBINSON. 
From Iredell. 


Commissioners appointed by an act of Assembly to lay off a town, sell 
the lots, and apply the proceeds to prescribed purposes, are ‘not 
liable to the treasurer of public buildings for a surplus undis- 
posed of by the act. 


Assumpsit for money had and received to the use of the 
plaintiff, as treasurer of public buildings for the county of Ire- 
dell, brought upon the appeal of the defendant from a judgment 
rendered before his Honor, Judge Nash, upon a verdict for the 
plaintiff, after discharging a rule for a new trial. 


J. Alexander for defendant. 
Wilson for plaintiff. 


The facts of the case are fully stated in the opinion of the 
Court. 
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Hatt, J. It seems not to be contended that the defendant 
has any right to the money in his hands and for which he is 
sued in this action. 

The question is, Has the plaintiff a right to recover ( 90 ) 
it as treasurer of public buildings? It appears from 
an act passed in 1788 (ch. 30) that certain land was set apart 
on which the town of Statesville was to be erected. The de- 
fendant, with other commissioners, were directed to divide it 
into lots and make sale of them; out of the proceeds of such 
sale a certain part was directed to be paid to the person from 
whom the land had been purchased, and the residue, if any, to 
be applied towards defraying the expense of laying off said 
town. 

+ It seems that after defraying that expense there is still a 
balance in the hands of the defendant respecting which the act 
is altogether silent. 

It is necessary next to ascertain whether the plaintiff is en- 
titled to recover it. 

By an act passed in 1795 (Rev., ch. 433) courthouses and 
gaols were directed to be built or repaired in all the counties; 
the county courts were invested with power to lay and collect 
taxes for that purpose, and a treasurer of public buildings was 
directed to be appointed, whose duty it should be to call to 
account and settle with all former commissioners who might 
have received county or district moneys for such purposes. 

In an act passed in 1797 (Rev., ch. 488) doubt is expressed 
whether under the act last noticed treasurers of public buildings 
were authorized to bring suits against former commissioners 
who might have county or district money in their hands for the 
purpose of repairing or erecting the public buildings, and power 
is thereby given them to commence suits against any commis- 
sioners who may have such moneys in their hands. 

It is under these acts that the plaintiff claims to recover the 
money in dispute. 

It is observable that the Legislature pointed out the manner 
in which funds were to be raised for public buildings, the officers 
in whose hands they were to be deposited, and the duty of those 
officers. Amongst other things, it was made their duty to sue 
former commissioners who had in their hands county or 
district money, and who had received it for the purpose (91 ) 
of repairing or erecting public buildings. 

There was no class of commissioners, however, who held public 
money under the same circumstances with the defendant; the 
acts do not speak of any such. He was neither a commissioner 
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or treasurer of public buildings, nor was the money in his hands, 
by any act, appropriated to that purpose. In truth, it appears 
to be unappropriated, and, however little his claim to it may 
be, I think the plaintiff has no authority to sue for and re- 
cover it; he might as well sue for public money unappropriated, 
in the hands of anybody else. I therefore think the rule for a 
new trial should be made absolute. 


Judgment reversed. 








JOHN DICK vy. ALLEN STOKER, JOHN CULPEPER, 8nr., and 
DEMPSEY HONEYCUT. 


From Montgomery. 


To arrest and surrender the principal as agent of the bail requires, at 
least, a written authority; but the principal may make a volun- 
tary surrender of himself, without the agency or even knowledge 
of his bail, and placing himself in the power of the sheriff 
(though at the time under moral coercion), for the purpose of 
being detained, is an effectual surrender by the principal to dis- 
charge the bail. 


THs was a sci. fa. against the defendants, as bail of one 
Cooper. The defendants pleaded several pleas, and among 
them a surrender by them of their principal to the sheriff; and 
on the trial before Daniel, Judge, the case turned wholly upon 
this last plea. In support of it the defendants examined John 
Culpeper, the younger, who testified that when the defendant 
Culpeper became bail for Cooper, the latter deposited with him 

sundry notes and judgments as counter-security; and the 
(92) defendant being a Member of Congress, and about to 

attend his duties in Washington, gave to the witness, by 
parol, a general authority to attend to and transact his business. 
At March Term, 1825, of Montgomery Superior Court, the de- 
fendant being still absent in Congress, Cooper procured from 
the witness the notes and judgments, assuring him that he had 
settled the matter with the plaintiff. During the same court 
the witness, becoming alarmed jn consequence of a communica- 
tion from the defendant Stoker, took Cooper with him, went 
into the courthouse, called ‘the sheriff to him, stated that his 
father (the defendant Culpeper) was the bail of Cooper, and 
informed the sheriff that he then surrendered Cooper to him. 
The sheriff said, “Your father is secured,” and left him. 
Cooper was then standing by his side, and very near to him, 
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and Honeycut, one of the defendants, was at the time in the 
courtroom, but whether in the same part of the room the wit- 
ness was unable to state. It also appeared in evidence that 
Cooper immediately after went away, and the sheriff sent per- 
sons in pursuit who failed to arrest him. 

His Honor, the presiding judge, charged the jury that as the 
sheriff cannot arrest the principal, a surrender involves in it the 
putting the principal, by the bail, into the custody of the sheriff ; 
or arresting the principal, and offering him to the sheriff in 
such manner that the sheriff can secure him. But that if the 
bail use words importing a surrender, the principal being pres- 
ent, but not so offered to the sheriff, the latter ought at the time 
to object for that reason, else it will be a good surrender to dis- 
charge the bail and charge the sheriff. The judge further 
instructed the jury that the authority given by law to the bail, 
to arrest the principal, cannot be communicated by the bail to 
another by parol; for this purpose a written deputation is nec- 
essary, in order that the authority of the agent to arrest, and 
of the sheriff to detain, may appear with certainty; but 
that, clearly, if an authority merely verbal be sufficient, ( 93 ) 
it must be a special authority for that particular purpose, 
and cannot be deduced from a general agency to transact the 
business of the bail. 

The jury, under these instructions, found a verdict for the 
plaintiff, and a motion for a new trial being made on the 
ground of misdirection, and overruled, the defendant appealed. 


No counsel. 


Henverson, J. If the principal is brought by a stranger, by 
physical force, and offered to be surrendered to the sheriff, who 
receives him into his custody against the will of the principal, 
there is no doubt, I presume, but both the stranger and the sheriff 
are trespassers, unless the stranger had an authority from the 
bail to make the arrest and surrender; and that authority should 
be given by writing at least. But the principal himself may, 
without the agency or knowledge of his bail, surrender himself, 
and the sheriff is as much bound to receive him as if surren- 
dered by the bail. When, therefore, the principal comes into 
the presence and places himself in the power of the sheriff, with 
an intention of going into his custody, in discharge of his bail, 
and his purpose is made known to the sheriff, either from his 
own lips or by the words of another, which he recognizes as 
evidencing his intention, this amounts to as full a surrender as 
if the words declaring that intent had issued from his own 
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mouth. The surrender becomes completely his own, and all 
pretense of charging the sheriff as a trespasser is taken away 
by his own voluntary act. I call the act voluntary, notwith- 
standing the moral force which the stranger may have used to 
induce the principal to accompany him to the sheriff for that 
purpose, such as persuasion, representations, and the like. 

I think that the judge erred in passing over this view of the 
case, and presenting another, which did not arise until this was 
disposed of ; for the jury must necessarily have understood that 
‘the surrender amounted to nothing unless young Culpeper had 
an authority in writing from his father. There should, there- 
fore, be a new trial. 

Judgment reversed. 








ARTHUR BUTLER and others v. ROBERT GODLEY, administrator 
of MARY GODLEY, deceased. 


From Beaufort. 


A man cannot hold in trust for himself; therefore, when a negro 


slave was conveyed to A in trust, for A for life, with remainders 
over: Held, that the whole interests vested in A absolutely, and 
the limitations over could not take effect. 


In Jury, 1792, Elias Godley and others, heirs of Nathan 
Godley, entered into a written agreement with Mary Godley, by 
whom it was recited that the said Nathan had by his will made 
no provision for his widow, and that she had taken the same 
into consideration, and that it had been mutually agreed be- 
tween the parties that she should receive from the heirs a negro 
girl named Lucy, for her natural life, in full satisfaction of her 
dower and other interest in her husband’s estate, real and per- 
sonal; and the heirs in consideration thereof covenanted as 
follows: “to furnish the negro within eighteen months, and a 
good and lawful title to make unto the said Mary, during the 
term of her natural life, and after her death to go to her daugh- 
ter Betsy Godley Butler, if living, and to the heirs of her 
body lawfully begotten, if any; but in case of the death of the 
said Betsy before the death of her mother, then Mary, her 
mother, to keep possession during her natural life; then it is 
the true intent and meaning hereof that the said negro return to 

the said heirs of the said Nathan Godley, deceased,” ete. 

(95) In September, 1793, Elias Godley and others, the 

executors and heirs of the said Nathan, deceased, exe- 

cuted a deed (written on the same sheet with the agreement), 
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the material part of which is as follows: “We have on the day 
of the date delivered to Mary Godley, upon trust, for the pur- 
poses in the annexed agreement, a certain negro girl named 
Lucy, which said negro girl aforesaid, for the purposes assigned 
in the annexed agreement, and for the consideration therein set 
forth, that is to say, Mary Godley’s part of Nathan Godley’s 
estate, her deceased husband, we, the said Elias Godley, etc., do 
by these presents oblige ourselves to covenant and forever defend 
upon trust, unto the said Mary Godley, the said negro girl Lucy 
~ and her increase for and during her natural life, and after the 
death of the said Mary Godley, upon trust unto Betsy Godley 
Butler for and during her natural life, should she die without 
issue; but in case of marriage and her having lawful issue, we, 
the above-named parties, do bind ourselves to warrant and for- 
ever defend the said girl Lucy unto the said Betsy, according 
to the true intent and meaning of the annexed agreement.” 

Betsy Godley Butler died unmarried, without issue, in the 
life of her mother, and after the death of the mother this peti- 
tion was exhibited by her next of kin claiming distribution of 
the said Lucy and her issue, and an account of their hire, as 
being a part of the personal estate of the said Mary subject to 
distribution. 

The case was heard in the court below, at Spring Term, 1825, 
before Badger, Judge, who declared that by the two instruments 
taken together the whole legal estate in the slaves passed to Mary 
Godley in trust, for herself for life, remainder to Betsy G. But- 
ler; but in case of the death of Betsy during the life of her 
mother, then in trust for Elias Godley and the other covenantors 
and grantors in the said instruments; and that, consequently, 
the defendant held in trust for them, and not for the next of 
kin of Mary Godley. The judge thereupon ordered the petition 
to be dismissed, with costs; and the petitioners appealed. 

This case was argued at June term last. ( 96 ) 


Gaston for the petitioners. 
Hogg contra. 


The Court took time to consider, and now, at this term, the 
judges being divided, the opinion of a majority of the Court 
was delivered by 


Henverson, J. If a legal estate passed to Mary Godley by 
the deeds in question, the limitations after her life estate are 
void, and the whole interest vested in her. To me it is incom- 
prehensible how a person can take to the use of or in the trust 
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for himself; that he should be his own trustee; that he should 
have a right to call upén himself to perform the use or trust, 
and, if refused, enforce performance. So far from such an 
union being recognized in law, it is a well-established maxim 
that if the two interests become vested in the same person, the 
use or trust immediately vanishes; it does not exist for a mo- 
ment. It is true that where there is a sole corporation, as a 
parson or a bishop, the individual, the sole corporation, may 
hold in one capacity to the use of or in trust for the other; and 
there is an unsatisfactory attempt made to make a tenant in 
fee hold for himself in tail, but this is upon the ground that 
there are two persons, the one natural, the other artificial, and it 
was attempted to be shown that, a tenant in tail is an artificial 
person, created by the statute de donis; but this shows that it 
is upon the idea that there are two persons that the two inter- 
ests are supported. I must therefore discard the idea entirely 
that Mary Godley held in trust for herself, and afterwards in 
trust for ulterior remainders. 

That she took but a trust estate, her legal estate remaining 
in the grantors, appears to me to be also untenable. I will 
lay out of the case the contract of 1792, whereby the grantors 

bound themselves to purchase a negro girl and to limit 
(97) her to Mary Godley for life, and afterwards to her 

daughter, further than it is referred to, and its provisions 
by such express reference incorporated into the latter deed. 
The words of the deed of 1793 are that they, the grantors 
(naming them), having on that day delivered to Mary Godley, 
for the purposes declared in the annexed agreement, the negro 
Lucy for the consideration therein set forth, they then severally 
warrant the said girl upon trust to said Mary Godley, for life, 
and after the death to her daughter, etc.; and the question is, 
Does the legal estate pass to Mary Godley for life, or does it re- 
main in the grantors? If the legal estate passes, the limitations 
are void; if it remain in the grantors, and nothing but trust 
passes, the trust is good. There are no words passing only a 
trust and retaining the legal estate; they deliver to her upon 
trust for the purposes of the annexed deed; the deed declares 
that they shall within eighteen months procure a negro of a 
certain description, and a-good and lawful title to the said 
negro make to the said Mary, during the term of her natural 
life, and after death to her daughter, ete. Who are to perform 
the trusts, if there are any? The grantors? None are pointed 
out for them to perform; they are not to hold the negro in 
trust for Mary Godley, but Mary Godley is to hold upon trust. 
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They did not grant the trust (the beneficial estate only) to her, 
retaining the legal one themselves; but they gave the legal 
estate to her, and on her imposed the trusts. What were those 
trusts? The only ones expressed are that she would hold the 
negro during her own life, and that after death the negro should 
go to her daughter, and return to the grantors if the daughter 
should die before the death of her mother. Were I to presume, 
I should say these were the ideas intended to be conveyed by the 
term “in trust.” But allowing that the person who drew this 
deed had the idea that by means of a trust growing out of a 
legal estate these future and contingent limitations of 
personal property could be made, and intended to draw ( 98 ) 
such deed as would effect that object, if he has not done 
so we cannot do it for him. No matter what he or the parties 
intended, we must decide the right of these parties upon what 
has been done, and not on what he intended to do. Is there a 
valid trustee to hold and preserve the legal estate until these 
future trusts arise? For it is upon that ground, and that 
ground only, that these future trusts can be supported. If 
there were any trusts declared, it was upon Mary Godley’s legal 
estate, and not upon the estate of the grantors, and they were 
to her in the first instance, and if so, they vanished in a mo- 
ment, and they will not arise again and fix on the estate after 
her death. I am constrained, therefore, to say that Mary God- 
ley took the whole estate, and that upon her death the peti- 
tioners are entitled as her next of kin, she having died intestate. 

Let the judgment of the Superior Court be reversed and the 
cause remanded with instructions that the Superior Court pro- 
ceed in the cause. 


Hatt, J., dissentiente. If the title to the negro girl passed 
to Mary Godley, the petitioners are entitled to recover; nor 
will I deny that if she has the legal title, in trust for herself, 
during her life, they are entitled to recover; but the deed is 
drawn in too questionable a shape to admit of clearness and 
certainty. The words are, that they “delivered to Mary God- 
ley, upon trust, for the purposes in the annexed agreement, a 
certain negro girl,” etc. The words, upon trust, seem to dis- 
tinguish this deed from those commonly used to convey the 
property itself; it was not intended that she should hold the 
property as in common cases; and I think, where a doubt ex- 
ists, as in this case, and two constructions may be placed on a 
deed, one of which would be against law, so as not to answer 
the end proposed, and the other is conformable to it, the latter 
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(99 ) ought to be adopted. Now, if we consider Mary God- 

ley as only having a trust interest in the property, 
from the words “delivered to her upon trust,” etc., the object 
in view will be accomplished. But if we adopt the other con- 
struction, and give her the legal title by those words, the object 
of the parties will be frustrated. The petitioners were never 
intended to be benefited by the conveyance. Where, then, it is 4 
stated that the negro girl was delivered to her upon trust, I ; 
must understand it to mean that she had a trust estate, in con- F: 
tradistinction from a legal estate, and that the legal interest did 
not pass. I therefore think the petition should be dismissed. 












By a majority of the Court, the judgment was 
Reversed. 
















OFFICERS and others v. HANAN AND ZEALOUS TAYLOR. 


From Nash. 






Where a suit abates by the death of one of the parties, each party is 
liable for his own costs. 







Aw action had been pending in this Court, in which one 
Dempsey Taylor was the plaintiff and Hanan and Zealous 
Taylor were the defendants. Dempsey died, and in consequence a 
of his death the action abated some terms ago and the defend- 
ants took out letters on his estate. , 
At last term Badger, on behalf of the officers of the court a 
low, and of the witnesses who had attended in that court, % 
obtained a rule upon the defendants in their own right, and 
also as administrators of Dempsey Taylor, to show cause why 
execution should not issue against them for costs. And at this “ 
term, the rule coming on to be heard: q 
The Court said where a cause abates by the death of one of 
the parties, as there is no judgment for costs, each party 
(100) remains liable to pay his own, and execution may issue 
therefor, at the instance of the officers and others who 
have rendered their services and are unpaid. Let execution 
issue against the defendants de bonis propriis for their own 
proper costs, and de bonis testati for the costs of their intestate. 
Rule made absolute. 


Approved: Clerk's Office v. Allen, 52 N. C., 156; S. v. Wal- 
lin, 89 N. C., 578; Brown v. Rainor, 108 N. C., 203. 
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THE PRESIDENT AND DIRECTORS OF THE STATE BANK v. 
HENRY B. HUNTER, executor of HENRY HUNTER, PETER 
EVANS, and GRAY LITTLE. 


From Edgecombe. 







1. Taking interest in advance by a bank, upon discounting a nezoti- 
able security, though payable directly to the bank, is not usurious. 


2. Deducting interest for the days of grace, upon discounting a bond, 
is not usurious, though the obligee is not entitled to the days of 
grace, the parties supposing that on such an instrument he was 
entitled. 


3. A new trial is matter of discretion, and the refusal to grant one 
cannot be assigned as error. The Supreme Court is a court of 
errors in law, and the case stated by the judge is a substitute in 
our practice for a bill of exceptions. Hence, this Court cannot 
grant a new trial because the judge below refused one, for that 
refusal is not error; but where the court below errs, as in receiv- 
ing evidence, instructing the jury, or the like, this Court orders a 
venire de novo as a means of correcting such error. 















Tue plaintiffs declared in debt on a single bond executed by 
Henry Hunter, Peter Evans, and Gray Little, for $3,870, pay- 
able to the plaintiffs, dated 28 December, 1819, and due 88 days 
thereafter; to which the defendants pleaded usury. 

On the trial the cashier of the bank proved that the bond was 
offered by Henry Hunter and discounted for his benefit fourteen 
days after its date; that it was the universal practice of the 
bank, on discounting bonds, to take interest in advance on the 
whole amount; that when a bond was made payable at 
88 days after its date and was discounted on the day of (101) 
its date, interest for 92 days was deducted, and that the 
interest was calculated at the rate of 1 per cent for sixty days, 
according to Rowlett’s tables, which were formed upon the sup- 
position that the year consisted of only 360 days; that interest 
was calculated on the bond in question, according to the above 
principles, for 78 days. He stated that before the discount of 
this bond he was aware that the principles upon which the tables 
were formed gave a greater rate of interest than 6 per centum 
per annum, but as the book had been long used,in the bank, 
before his appointment, he adhered to its use, believing the 
mode of calculation to be lawful; that the tables were used for 
the sake of accuracy and dispatch, and from no other motive. 

This witness also proved that the bond had been offered by 
Hunter in renewal of one for the same amount, dated 22 June, 
1819, and payable 88 days thereafter; the last in renewal of a 
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former one, dated 16 February, 1819, also payable at 88 days, 
and so on in a course of renewals; that all these were discounted 
on the days of their dates, in the mauner and upon the princi- 
ples above mentioned; that frequently Hunter on renewing did 
not pay in cash the difference between the net proceeds of the 
new bond and the amount of the old one, and as the bank never 
received partial payments, the settlement was sometimes post- 
poned for days, weeks, and even months, and when made, inter- 
est was taken on the old bond from its maturity, without re- 
garding the discount of the new one. 

The witness also proved that in discounting bonds the direc- 
tors of the bank discriminated between those offered for renewal 
and new ones, but whenever a discount was made, the proceeds 

of the bond were credited to the person for whose benefit 
(102) it was offered, and were not applied to the old note, or to 

any other purpose, without his check; that Hunter often 
complained of the mode adopted in settling the old bonds as 
injurious and oppressive ; that these complaints were represented 
to the directors, who ordered the witness to persist in it. He 
stated that the bank allowed three days of grace on every bond; 
that the reason of taking discount for ninety-two days was to 
make the renewals take place on the same day of the week; 
that the board met every Monday night, the bonds offered were 
usually dated as of the next day, and the proceeds of those 
discounted were passed to the credit of the offerer, on the morn- 
ing of Tuesday, and were subject to his order on that day; and 
that although the proceeds of bonds offered for renewal passed 
to the credit of the offerer, yet they could only be applied to the 
payment of the old bond. 

A’ witness was examined, who had formerly been cashier, 
who agreed with the other witness as to the custom of the bank 
in discounting, and the manner of calculating; but he stated 
the reason why 92 days interest was taken was this, that the 
time the bond had to run was estimated as 88 days, exclusive of 
the day of its date, and as the borrower had the use of the 
money on that day, the time of the loan was 89 days, besides the 
days of grace. ' 

His Honog, Judge Paxton, instructed the jury that deducting 
the interest at the time of-making the discount, supposing the 
interest was calculated on proper principles, was not usurious; 
that it was usurious to calculate the interest according to Row- 
lett’s tables, the officers being aware of the principle of calcula- 
tion adopted in those tables, and that their supposition that this 
mode was lawful made no difference; that a corrupt agreement 
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means any agreement which violates the statute, and that 
although a mistake in fact, as a miscalculation upon a right 
principle, is not usurious, yet a calculation upon a wrong prin- 
ciple, however innocently made, is usurious; and that 

in this case, if it was the intent to take interest at a (103) 
rate greater than that allowed by law, through ignorance, 

it was a corrupt intent within the statute; that receiving inter 
est on the old note up to the time of settlement, if the new note 
carried interest only from that time, was not usurious; but if 
interest was calculated on the old note to the time of settlement 
from its maturity, and interest was also reserved out of the new 
note for the same time, it was usurious. 

That as to the days of grace, if the defendants had the use of 
money for 92 days, and legal interest only was calculated for 
that time, it was not usurious. 

The jury returned a verdict for the plaintiff, and assessed 
the damages to $1,615.72. A rule for a new trial was obtained 
by the defendants upon the grounds that the verdict was con- 
trary to law-and to evidence, and that the jury had been misdi- 
rected by the judge. His Honor informed the counsel for the 
plaintiff that the verdict would be set aside and a new trial 
granted, unless the excess of interest was remitted. The plain- 
tiff then remitted $350, “the excess aforesaid,” whereupon the 
rule was discharged, and judgment rendered for the plaintiffs, 
from which the defendants appealed. 


Gaston and Hogg for the defendants. 


Badger and Seawell for the plaintiffs. (121) 





Henverson, J. We are satisfied with the decision of the 
Court in Bank v. Pugh, 8 N. C., 198; we therefore decline 
entering into an examination of the question whether the court 
mistook its duty in refusing a new trial. It is a mistake to sup- 
pose that this Court, since the repeal of the act declaring that 
it possessed appellate powers upon questions of fact, ever has 
awarded a new trial because the judge below refuséd one. The 
new trials which have been awarded here were in cases where 
there was some error which infected the verdict; such as the 
admission or rejection of evidence, which ought to have been 
received or rejected, or some misdirection of the judge to the 
jury on questions of law arising on the trial, or the like. Since 
the statute of Westminster II., 31 Ed. L., such matters may be . 
assigned for error, and provision is made by the statute for 
getting them on the record, when brought into the court of 
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(122) errors. Our statements accompanying the records sent 

here are nothing but a practical construction put upon 
that statute, and owe their origin to our act of 1799, rela- 
tive to the mode of bringing points of law arising on the circuit 
before the meeting of the judges, directed by that act. This 
mode was still practiced in cases of appeal afterwards allowed, 
and was continued after the organization of the present court. 
These statements we consider as containing the proceedings 
excepted to in the court below by the party against whom they 
operated. The judgment on the verdict obtained improperly, 
that is, through the error of the judge, is here reversed, and the 
cause remanded, with directions to issue a venire facias de novo. 
The new trial is, therefore, in consequence of the relief author- 
ized by the statute. We may have inadvertently interfered in 
cases where we ought not; I think, in all probability, we did in 
Cherry v. Slade, 7 N. C., 82. We have not the power of exam- 
ining those parts of the charge operating in favor of the de- 
fendants, for they are not excepted to. 

But it is said that we ought to grant a new trial because the 
plaintiff, by remitting what is called “the excess of interest,” 
has admitted that the contract was usurious. This affords 
ground for a judgment for the defendant if it affords foundation 
for any act of this Court, for it is an admission of record that 
the contract was usurious. Why, then, send it to a jury to try 
that fact? But there is no admission of such fact. It is quite 
probable that it was admitted as usurious interest under the 
charge of the judge; but the court acts upon facts, not upon 
probabilities, and this admission is nothing but evidence of a 
fact; it,is possible the plaintiff may have remitted from other 
causes. He might for some reasons unknown to us wish to 
retain his verdict. He may have feared that he would not be 
able to obtain so large-a one at another time; he may have 
feared that delay would produce the loss of the debt through 

insolvency; or he may have had an immediate demand 
(123) for the money. These, it is true, are very improbable 

conjectures, but they may be correct ; and if they may be 
so, it proves that it is not an inference of law, but of fact. In 
addition to this, it would not be sufficient for the plaintiff to 
acknowledge simply that he was guilty of usury in the contract, 
but he must confess how, that the court may see that the statute 
has been violated; for peradventure he might mistake what 
usury is within that statute. This is, therefore, neither cause 
for a new trial nor for a judgment for the defendant. But if 
the plaintiffs distinctly admit upon the record any fact which 
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shows they are not entitled to recover, the court would be as 
much bound to notice it as if found by the jury, for the admis- 
sions of the parties upon the record are the highest evidence of 
the facts. 

If there is any error examinable by this Court, it arises from 
those parts of the charge which were in favor of the plaintiffs, 
for these are understood as excepted to by the defendant. These 
are, that taking interest in advance on this bond was not usuri- 
ous; and that taking interest for 92 days on this bond, it being 
given for renewal, is not usurious, for sp I must understand this 
charge, notwithstanding the qualification that if the defendants 
had the use of the plaintiff’s money, they ought to pay interest 
on it. 

That the statute of usury is violated by taking the interest in 
advance, on the whole sum lent, is almost too evident to require 
argument. If the sum, say $100, agreed to be loaned for one 
year, at 6 per cent per annum, is counted down, and the lender 
immediately withdraws $6, by way of discount or interest, the 
sum actually forborne, which is the matrix of interest, is only 
$94, which at that rate of interest, together with itself, produces 
at the end of the year $99.66—less, by 34 cents, than the sum to 
be paid at the end of the year. As, therefore, taking the inter- 
est in advance gives an interest of $6 for one year, or 
$94, the statute is violated, for it plainly directs that six (124) 
pounds only (1%. e., $6) shall be taken on the hundred for 
forbearance for one year, and in the same proportion for a 
greater or less sum, and for a longer or shorter time. The rule 
extended completely shows its impropriety by producing a re- 
sult perfectly absurd. A note for $100, payable 16 years and 8 
months after date, is offered for discount on the day of its 
date; if the interest on the whole sum is taken in advance it 
absorbs the whole amount of the note; the person who dis- 
counts it pays not a cent for it; of course, the person who offers 
it gets nothing. The rule of a discount—and such, no doubt, 
the Legislature intended to be permitted by the statute of usury 
(whatever they may have meant when they incorporated the 
State Bank)—was that such a sum should be advanced upon a 
discount as would, together with its interest, amount to the 
sum to be paid at the maturity of the note. I speak not of the 
purchase of a note or bill in market, for that may be made at 
any price, taking care that it is not a device to cloak a loan; if 
it is a fair purchase the statute has nothing to do with it. We 
can derive nothing from what was said by the Supreme Court 
of the United States, that an authority to make discounts gives 
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an authority to take interest in advance. True; but is the dis- 
count to be equal to the interest on the whole sum lent or only 
equal to the interest on the balance, after taking out the discount, 
the words in the statute being that more than six pounds on 
the hundred shall not be taken by way of “discount or interest.” 
And I take it to be very clear—indeed, so much so that not a 
shadow of doubt is left on my mind—that the authority to make 
discounts gives the power to make them in such a way only as 
to leave as much outstanding as will, with its interest, amount 
to the sum to be paid at the maturity of the bill, note or bond; 
for a bond, being assignable by our law, it is as much the 
(125) subject of discount as a note. Were this case, therefore, 
to be decided by the application of our statute against 
usury to its facts, unaffected by other considerations, I could not 
hesitate to declare the bond usurious, and therefore void. 

But an exposition, legislative, judicial, and popular, has been 
given to this statute and to usury laws similar to it, which I am 
bound to respect. When the charter of this bank was granted 
there had been in operation for some years two banks chartered 
by the State, whose operations were extensive, and whose prac- 
tice of taking interest in advance on the whole sum loaned must 
have been known to the Legislature. The old bank of the 
United States had been in operation for twenty years, which 
discounted in the same manner. Banks in adjoining States and 
others with which we had great intercourse were also in opera- 
tion, governing themselves by the same rules. With this infor- 
mation before them this charter was worded, in substance, in 
the same manner as to the point we are now considering and I 
believe in the same words as that of the bank of the United 
States. The State was a stockholder in each of our local banks 
and many shares were retained for the State in this bank. 
These are strong legislative expositions. 

In the courts in New York, Pennsylvania, Massachusetts, and 
Connecticut, this practice has been declared not within their 
statutes of usury, which are similar to our own, and it has been 
sanctioned by the supreme judicial tribunal of the Union, and 
in England, even in the case of private bankers; but I shall be 
told it has been sanctioned only in case of negotiable bills and 
notes, and not in the case of bonds. The principle has been 
applied’ there to negotiable securities, and bonds there, not being 
negotiable, could not be discounted; they there applied the 
remedy as far as the evil extended. The same principle 

will extend here to bonds. The popular exposition is 
(126) equally universal, for during the thirty years that our 
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~ banks have been in operation, although many millions have 
been lent on the same terms, this is the first instance of resist- 
ance which I have heard of made on these grounds to a recovery. 
And were I at liberty to hazard a conjecture as to the cause 
of this contest, I would say that it arose from the oppressive 
practice of this branch of the bank, in claiming interest on two 
bonds, running at the same time, that is, charging interest on the 
old bond and on the newly discounted bond, until the proceeds 
of the latter were applied to the discharge of the former. But 
I am free to declare that in a case where the change of construc- 
tion would produce those evils only which ordinarily arise from 
the change of decision, I should feel that all which has been done 
is insufficient to control the plain words of the statute. But when 
I look to the incalculable injury which must arise from giving 
a different exposition—injury, the extent of which no man can 
foresee, the whole of our circulating medium in the hands of 
individuals, and in our treasury, annihilated and rendered 
worthless at a single blow—I must confess I am appalled at the 
consequences, and must abstain from acting, convinced that the 
obligation which I am under to the State, of asserting the 
supremacy of the law, does not require it at the expense of the 
peace and prosperity of individuals and the best interests of the 
State. 

I am inclined to think that taking interest for 92 days on the 
note for 88 days is not usurious. It is clearly not so for charg- 
ing interest for the days of grace, although they are not de- 
mandable on a bond; for if the contract as made with an under- 
standing that they were to be allowed, the making of a writing 
whereby they were excluded would not be usurious, for it is the 
usurious contract which vitiates the security. There cannot be 
any usurious security if the contract is not usurious. If an 
authority is wanting to prove a position so plain as this, 
it will be found in Nevison v. Whitley, Cro. Car., 501; (127) 
Ord. on Usury, 59. Computing interest for the day on 
which the new note was taken, if interest for the same day had 
been taken on the old bond, would be usurious, if it was the 
same or one continued loan. But I think that it is not, and the 
most satisfactory evidence of this is afforded from the fact that 
it was at the option of the bank to continue it or not. It is 
true that on notes of accommodation it is understood that it is 
quite probable that the time will be extended upon a compliance 
with the rules of the bank; but at the same time it is also well 
understood that the bank may, at its option, enforce payment, 
which must exclude all idea that the borrower, by the terms of 
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the contract, has a further time for payment. I think that it 
was usury of the most oppressive kind to take interest on the 
new note before its proceeds were applied to the discharge of the 
old note, for until that time the bank advanced nothing, and it 
is no excuse to say that it was Hunter’s fault, for he should 
have paid the difference and drawn a check in favor of his old 
note. These were the terms imposed by the bank on the new 
loan, and until they were complied with nothing was advanced; 
it was a bare agreement to lend upon the performance of the 
terms by Hunter. It is a fallacy to say that the money was to 
Hunter’s credit and subject to his check; it would only stand to 
his credit upon his paying the difference, when he could check 
for it, and then he could only check in favor of the old note. 
Nothing, therefore, was lent by the bank until the proceeds were 
applied, and until that time no interest should have been 
charged. But this Court cannot get at that question; if it 
could, the judgment would be reversed; for I believe that this 
mode of doing business is confined to the Tarboro branch of 
this bank. It has not either a legislative, judicial, or popular 
sanction. 
The universality and notoriety of the practice of tak- 
(128) ing interest in advance by the banks and their connec- 
tion with the Government would seem almost to exclude 
the idea of criminality. Usury, by our laws, is deemed to be a 
crime, for which forfeitures are inflicted on the offender, as loss 
of the debt, and double the amount loaned or forborne, together 
with a liability to an indictment. In offenses of this kind if 
the actor is guilty, every person who is concerned in the transac- 
tion is guilty also: the directory, as having ordered the usury, 
which may well be inferred from their subsequent sanction, and 
even the stockholders if they knew it, by receiving the divi- 
derids, incurred the forfeiture. In this latter case the State 
would be implicated, it being a stockholder to a large amount. 
This must exclude all idea of actual criminality. I say actual 
criminality, for in reality there cannot be a crime without an 
actual intent to violate the law.’ Crime presupposes a knowl- 
edge of the law; and ignorance of law is no defense, not because 
a knowledge of the law is not essential to crime, but because 
ignorance is not permitted to be averred and proven, it being a 
presumption of law that every man (however false in point of 
fact) knows the public laws. These presumptions of law are 
nothing else but certain conclusions of fact which the law draws 
from motives of policy and convenience; as where the prob- 
ability of a fact is very strong, that there is scarcely a possibility 
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of its being otherwise, policy, and perhaps justice also, require 
that it should not be controverted, for, in the first place, it is so 
often the fact that it had better in all cases be so considered 
rather than undergo an investigation in each case; and, secondly, 
even if an investigation in each case was permitted, so imperfect 
are all human means of arriving at truth that there is more 
reliance to be placed on the general conclusions than on the re- 
sult of a particular investigation. Thus, if a stroke is given 
with a bar of iron it is a presumption of law. that he 

who gave it intended to kill; and, therefore, when death (129) 
ensues, the actual intent is not the subject of inquiry, 
although a murder cannot be committed without an actual in- 
tent to kill. Here the law presumes the actual intent. So in 
England, leaving the goods in the possession of the vendor is 
per se a fraud, that is, a presumption of law that the transaction 
is fraudulent. It is not so in this State. It is said that the 
common custom and usage of that country require that this 
presumption should be made; here we think they do not. There 
has been an extraordinary change in the presumption of law in 
the case of murder. Originally murder could only be com- 
mitted in secret, for it being of its essence that it should be 
committed with deliberation, that is, with malice aforethought, 
he who killed another openly and publicly was not believed to 
have done it with malice aforethought. The punishment being 
death, it was inferred that he was moved to the act by passion, 
not by judgment or reason. The presumption of law, there- 
fore, was that he did not commit the act with malice afore- 
thought. But experience proving that this presumption was in 
fact unfounded, and that wicked men would even in public com- 
mit homicide with malice prepense, the rule of NS ae was 
therefore abolished. 

I am also induced to believe that, upon the principle that a 
mistake in point of fact exempts a person from the penalties of 
usury, the plaintiffs are exempted in this case, for I think it 
cannot well be believed that they knew that they were violating 
the law; and ignorance of law, could it be believed, forms as 
good an excuse as ignorance of fact. They are based on the 
same principles, the only difference being that in ordinary cases 
the one is not to be believed, but the other is. Upon the whole, 
I am of opinion that the judgment should be affirmed. ( 

“(180) 


Hatt, J. I concur in the opinion delivered in this 
case by Judge Henderson, who has gone into a more full exami- 
nation of it than I propose doing. 
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By an act of the Legislature, passed in 1821, ch. 12, sec. 2, it is 
declared that the Supreme Court shall possess the same power 
to grant new trials, as well upon matters of fact as matters of 
law, as the Superior Courts of Law now have except in crimi- 
nal cases. If the present question had occurred during the 
existence of that law it would not only be proper, but incumbent 
upon us, to examine the evidence in the present case, and, if 
upon such examination we should ascertain that the verdict 
was against evidence, to grant a new trial. But this act was 
repealed by an act passed in the succeeding year (ch. 32). 
This Court, then, possesses the power only of deciding such ques- 
tions as shall be presented to it. It is, therefore, to the points 
of law decided by the judge, and not to the facts submitted to 
and passed upon by the jury, that our attention is to be directed. 
It follows, of course, that if in this case the jury found a ver- 
dict contrary to the law given them in charge by the judge, the 
judge only, and not this Court, can grant a new trial on that 
account. But if the judge gives a charge to the jury as to the 
law of the case and they find a verdict accordingly, the person 
against whom that charge is given has a right to have its ‘cor- 
rectness examined in this Court. It is therefore our province 
to inquire whether the judge charged in favor of the plaintiffs 
against the law of the case when he ought to have charged in 
favor of the defendant. 

As to the point respecting the 92 days, the judge instructed 
the jury that as to the days of grace, if the defendants had the 
use of the money for 92 days, and if the bank only calculated 
legal interest for that time, it was not usurious. I am not pre- 
pared to say that the charge is wrong in this respect, because 

although if a quarter of a year’s interest was charged for 
(131) 88 days it would be usurious, yet it was an universal 

rule of the bank to allow three days of grace, and it is 
admitted that a quarter’s interest for 91 days is not usurious. 

It is alleged again, the bond for renewal was dated and car- 
ried interest on the day the last note became due, and that the 
latter note carried interest on that day, which amounted to 
more than legal interest. This at first view seems plausible; 
but it requires examination. If the contract with the bor- 
rower was that renewals should take place at stated times, and it 
was his right to renew, the conclusion would be correct that it 
was usury; but this does not appear to be the case. The bank 
might renew or not at its pleasure. The contract of lending 
imposed no obligation upon it to renew. It might sue upon the 
bond discounted, when it became due. Viewing, then, the bond 
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for renewal as a distinct contract, the matter stands thus: A 
person owes the bank a debt; on the day it comes due he pays 
it and takes up his bond; on the same day he borrows another 
sum of the bank, for which he gives his bond. This is no more 
usury than if a stranger had borrowed the latter sum, although 
the bond taken up and the bond given both bore interest on the 
same day. It is possible, however, that this might be converted 
into a contrivance to elude the statute of usury. When it shall 
be so understood, it may have a very different construction 
given to it. 

But it is alleged that the judge erred when he instructed the 
jury that deducting the interest at the time of discounting the 
note was not usurious. This is a question of momentous con- 
cern to the State and one which deeply involves in its solution 
the interest of its citizens. Was it a question of the first 
impression, I would say that the charge of the court was erro- 
neous; or, was it a case between one citizen and another, or a 
case between the bank and a citizen, contrived to evade 
the statute of usury, I would still say the charge was (132) 
erroneous. But when I reflect upon what banking insti- 
tutions now are, and what they have been, and survey their his- 
tory, I am led to pause. 

In England the statutes against usury are very rigid and 
much like our own act; they all prohibit taking more than a 
certain sum per cent for the forbearing or giving day of pay- 
ment for one year for any given sum. In England in all their 
banks and banking institutions the universal rule has been and 
now is to take interest in advance. In the old and new bank 
of the United States the same rule has prevailed. The same 
may be said of the local banks in the different States. The 
legality of the rule has been established in the Supreme Court 
of the United States, and in all of the State courts (as I under- 
stand) which have undertaken to decide the question. The 
practice has continued for a series of years in full view of the 
National and State legislatures, and has acquired not only a 
judicial, but a legislative sanction. To the weight of such 
high authority I feel myself bound to submit, especially when 
I reflect upon the ruinous consequences which would follow a ' 
contrary decision. It has been argued that in the banks 
alluded to bills of exchange and promisscry notes only were so 
discounted, but that this is the case of a bond. My answer is, 
that bonds with us are made negotiable and placed upon the 
same footing with promissory notes, and in principle I think 
there is no difference between them as far as they relate to the 
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subject under discussion. In conclusion, the remark may pass 
for what it is worth, the defendants have paid no more than 
what they owed, and the plaintiffs have received no more than 
what was legally due them. I think the rule for a new trial 
should be discharged. 


Tartor, ©. J., concurred. 
Judgment affirmed. 


Approved: S.v. Langford, 44 N. C., 436; Thomas v. Myers, 
87 N. C., 31; Walton v. McKesson, 101 N. C., 428. 








JOSIAH TURNER v. SAMUEL CHILD. 
From Orange. 


[In the statement of this case as presented at page 25, ante, two 
points were omitted, on which his Honor, the Chief Justice, gave an 
opinion. Although these points are not noticed in the opinions of the 
other judges, and though on the main point in the cause the judges 
differed, yet in the subjoined opinion the whole Court concurred.] 


Berore the jury were impaneled in the court below the de- 
fendant submitted an affidavit and moved thereon for leave to 
add the plea of “fully administered,” which the judge refused. 
On the trial the plaintiff produced the following account: 


FraNcis CHILD, 
To Youne & TuRNER, Dr. 


To sundry items (stated) 
Your due bill for a wagon 


Or. 
By J. Phillips’ note 
Your mother’s do 


Discount for 11 months: off 


Balance due on this account 


The plaintiff proved that F. Child had bought of Young & 


Turner a wagon of the value charged. 
It was then proved by another witness that at the request 
of Young, the deceased partner, he drew off the above account; 
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that F. Child was in the room while this was doing, but the 
account was not presented to him for payment, nor did he de- 
clare his approval of it. This witness also stated that Young, 
in directing him how to state the account, informed him that 
the amount of the wagon had been settled by the mother of Mr. 
Child, and directed credits to be given and the account to be 
stated showing the above balance to be due. On this 

proof the defendant’s counsel insisted that the wagon (134) 
being the only article proved to have been delivered, and 
Young having acknowledged payment for that, the plaintiff 
could not recover. 

On the other side it was said that the instructions to the 
witness and the account stated in pursuance thereof were all 
one transaction, and the account, though in writing, part of the 
declarations of Young, that the whole, when offered in.evi- 
dence, should be submitted to the jury to be judged by them; 
and the defendant was not at liberty to select the particular 
declaration which served his purpose and offer that to the jury 
to discharge himself, separated from the written statement then 
made by which he was charged; and of this opinion was the 


presiding judge. 


Tartor, C. J. The refusal of permission by the court to 
add the pleas was a subject within its discretion, and cannot be 
made the ground of appeal. Armstrong v. Wright, 8 N. C., 93. 

The evidence relative to the account was properly left to the 
jury, for it is their province in a court of law to decide what 
credit is to be attached to the whole or part of any statement, 
whether oral or written. Dougl., 781. — 

The general rule is that if a party relies upon an account 
produced for the purpose of claiming credit, the account must 
be taken all together; the party may indeed contradict or dis- 
prove it, but if he do not, it is evidence to the jury. 5 Taun- 
ton, 245. 


Nore.—The Reporters feel that an apology is due from them to the 
Court and the profession, for presenting the above points with the 
opinion upon them, detached from the residue of the case. That 
apology will be found in the following statement. 

Long and detailed statements of facts not at all material to illus- 
trate the opinion of the Court, are certainly a fault in a book of 
reports; to avoid this, the present Reporters rigidly exclude every 
statement which is not demanded by the points decided in the cause. 
When the above case was prepared for the press, the Reporters 
had not seen the opinion of the Chief Justice, and were under 
the impression that, in consequence of severe indisposition, he had 
not filed one. The statement was made, therefore, in reference to 


85 





IN THE SUPREME COURT. 





STaTE v. WEEKS. 





(135) the opinions of other judges. After the manuscript was in 
the hands of the printer, the opinion of the Chief Justice was 
received and printed, the printer not observing that the whole of the 
points noticed in it did not appear on the statement. Both the Re- 
porters were absent at the time, and on their return found that the 
statements could not be amended and reprinted, without requiring 
that several other sheets succeeding should be also reprinted. They 
had no other alternative than to reprint the sheets, striking out the 
latter part of the opinion and preserving it in a distinct statement. 








THE STATE vy. PENDER WEEKS and WILLIAM BIGGS. 
From Edgecombe. 


1. In a criminal prosecution, there being no dispute as to ownership, 
title papers are evidence to explain the motives of a party’s con- 
duct. 


2. Hence, where land is sold and the vendee puts a tenant at suffer- 
ance out of possession, in an indictment for an assault in this 
putting out, the deed under which the vendee claims is evidence. 


38. Whether evidence of title can be received to decide the fact of 
possession between adverse occupants, quere. 


Tue defendants were indicted for an assault and battery. 
On the trial the prosecutor proved that he had kept a school 
for three weeks in a house on the land of one Cely Weeks, and 
that he had her permission to use it as long as he pleased if he 
prevented the boys from hurting the orchard. That a few 
days before the assault and battery complained of the defendant 
Weeks had read to him a deed from Cely Weeks for the land 
on which the schoolhouse stood, and had ordered him off. He 
also proved that he left the house on a Friday evening, secured 
as usual, with the design of returning on Monday and resum- 
ing his business; that when he returned he found the defend- 
ants in the house, who had removed all his property out of it, 
and told him he must not enter. This he disregarded, and 
pushing one of them aside, went in, upon which the defendants 

took him up and carried him out of the door. The de- 
(136) fendants offered in evidence a deed from Cely Weeks, 

whereby the land on which the house stood was con- 
veyed to the defendant Weeks, and which was executed after 
the permission given to the purchaser, but before the day when 
the prosecutor was notified to quit. This evidence was objected 
to by the State and refused by the court. The defendants then 
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proved that before the alleged assault they entered the house 
peaceably, put out the property of the prosecutor, and were 
alone in the house when the prosecutor returned. 

His Honor, Judge Mangum, instructed the jury that the 
question of title was wholly immaterial; that if they believed 
that the prosecutor had such possession. of the house as is 
usually held in*schoolhouses, on the Friday evening before the 
alleged assault, and had left it with an intent to return on 
Monday, that in law the prosecutor was in possession when the 
defendants entered, and they had no right to prevent him by 
force from going into the house, or to remove him therefrom 
after he had entered. 

The jury having returned a verdict for the State, a rule for 
a new trial being discharged, and judgment rendered for the 
State, the defendants appealed. 


Attorney-General for the State. 
Gaston for the defendants. 


Henverson, J. This case does not involve the question 
whether title can be resorted to when there are adverse occu- 
pants to decide the fact of possession. The fact of possession 
between Cely Weeks and the prosecutor being before the jury, 
the deed was offered to show that the same state of facts ex- 
isted between one of the defendants and the prosecutor. It was 
not offered to show that title was in the defendant and not in 
the prosecutor, but to communicate to the defendant the posses- 
sion of Cely Weeks, if she had one, to substitute him for her as 
to that fact, and for no other purpose. I think that the 

evidence should have been received. (137) 


Hatz, J. It appears from the testimony of the prosecutor 
that he had the consent of the owner of the land to use the 
house as long as he pleased. There was no contract for that 
purpose; guarding her orchard from the inroads of the boys 
made none. Either. party might alter-their mind when they 
pleased; he might have left the house without any breach of 
contract, and the owner had the right of requesting him to do 
so, and enforcing the request by any lawful means. It appears 
that the defendant Weeks purchased the house of the owner. 
Notice of this was given to the prosecutor. He persisted in 
retaking possession of it, after the defendants had become pos- 
sessed ; and here I suppose that the assault and battery charged 
was committed. It does not appear that the defendants acted 
otherwise than to take up the prosecutor and put him out of 


87 


































IN THE SUPREME COURT. [12 





State v. Brown. 





doors; and as one of them owned the house, and the other acted 
by his authority, they had a right under the circumstances of 
the case to do so, if they used no unnecessary violence. But to 
show this right in them, I think the deed from Cely Weeks to 
Pender Weeks ought to have been read in evidence. As it was 
not, a new trial must. be granted. 

Judgment reversed. 








THE STATE v. JAMES K. BROWN. 
From Granville. 


An indictment charging that the defendant stole a “parcel of oats” 
is sufficiently certain. 


Tue indictment charged that the defendant “feloniously did 
steal, take and carry away a parcel of oats of the goods and 
chattels of one J. R. Eaton.” 
After a verdict for the State, the defendant’s counsel 
(138) moved in arrest of judgment upon the ground that the 
property stolen was not described in the indictment with 
sufficient certainty. , 
His Honor, Judge Daniel, overruled the motion, and passed 
= upon the defendant, from which he appealed to this 
urt. 


Attorney-General for the State. 
Nash for the defendant. 


Tay tor, J. It appears to me that the article charged to be 
stolen is described with convenient certainty, and comes up to 
what is required in indictments and declarations, viz., certainly 
to a certain intent in general. 

Where this is required, everything which the pleader should 
have stated must be expressly alleged, or by necessary implica- 
tion be included in what is alleged, otherwise it will be pre- 
sumed against him. Now, parcel” signifies a part of the whole 
taken separately, and has for one of its meanings, “a small bun- 
dle.” Johnson’s Dictionary. A bundle of oats is the term 
actually employed, because oats are so made up for sale, and 
other purposes; but one name seems scarcely more certain than 
the other. It is therefore distinguishable from the cases in the 
books where indictments have been held defective for uncer- 
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tainty in the description of the articles, as an indictment for 
stealing the goods and chattels of S. S., without any further 
specification of them; for engrossing a great quantity of straw 
and hay, or divers bundles of wheat, without showing how 
much of each, and various other cases, to the same effect. 
2 Haw., 322. Here there is but one article, and the quantity of 
that so described that the mind cannot hesitate in understand- 
ing it. The motion to arrest the judgment should be overruled. 
Judgment affirmed. 


“aa. S. v. Patrick, 79 N. C., 655; S. v. Moore, 129 N. C., 
497. 





















THE STATE v. CURTIS ORRELL. 







From New Hanover. 






When the death does not ensue within a year and a day after a 
wound is inflicted, the law presumes that it proceeded from 
some other cause. Hence, an indictment upon which it does not 
appear that the death happened within a year and a day after 
the wound was given, is fatally defectfve. 








Tue prisoner was tried upon the following indictment : 
“The jurors for the State upon their oaths present, that Curtis 

Orrell, late of the county of New Hanover, laborer, not having 

the fear of God before his eyes, but being moved and seduced 

by the instigation of the devil, on the seventeenth day of May, 

in the year of our Lord one thousand eight hundred and 
twenty-six, with force and arms, in the county of New Hanover, 

in and upon one Penelope Orrell, in the peace of God and_the 

, State then and there being, feloniously, willfully, and of his 
malice aforethought, did make an assault; and that the said 
Curtis Orrell, a certain gun, of the value of five shillings, then 

and there loaded and charged with gunpowder and leaden shot, 
which gun he the said Curtis Orrell in his hands then and 
there had and held, to, against, and upon the said Penelope 
Orrell, then and there feloniously, willfully, and of his malice 
aforethought, did shoot and discharge, and that the said Curtis 
Orrell, with the leaden shot aforesaid, out of the gun aforesaid, 

then and there by the force of the gunpowder, shot and sent 
forth as aforesaid, the said Penelope Orrell, in and upon the 

left side of her the said Penelope Orrell, a little above the left 
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hip of her the said Penelope Orrell, then and there feloniously, 
willfully, and of his malice aforethought, did strike, penetrate, 
and wound, giving to the said Penelope Orrell, then and there, 
with the leaden shot aforesaid, so as aforesaid shot, discharged, 
and sent forth out of the gun aforesaid, by the said Curtis 
Orrell in and upon the left side of her the said Penelope Orrell, 
a little above the left hip of her the said Penelope Orrell, one 
mortal wound, of the depth of six inches, of which said mortal 
wound the said Penelope Orrell died. And so the jurors afore- 
said, upon their oaths aforesaid, do say that the said Curtis 
Orrell the said Penelope Orrell, in manner and form aforesaid, 
feloniously, willfully, and of his malice aforethought, did kill 
and murder, etc.” 

After a verdict for the State the prisoner’s counsel moved in 
arrest of judgment: 

1. Because it was not averred in the indictment that 
(140) the death happened within a year and a day after the 
mortal wound was given. 

2. Because it did not appear upon the indictment that the 
deceased died in the county of New Hanover. 

For these reasons the judgment was arrested by his Honor, 


Judge Norwood; whereupon the solicitor prayed an appeal. 


No counsei appeared for the prisone 
Attorney-General for the State, without argument, 


Henverson, J. All the authorities tell us that some period 
of time when the alleged offense was committed must be stated 
in the indictment; yet the very same authorities most expressly 
inform us that it is entirely unimportant to confine the proofs 
of the commission of the crime to the day charged; all that is 
required is to show the offense was committed prior to the filing 
of the bill of indictment. Thus an indictment omitting to 
state any time when an offense was committed is insufficient ; yet 
if the bill states that the offense was committed, as in this case, 
on 17 May, 1826, proof of an offense committed on 1 January, 
1825, will support the charge. All that the law requires is 
that an offense prior in point of time to the filing of the bill 
should be proved. But it is our business to declare the law as 
we find it established by the lawmakers—not to make it our- 
selves. From these principles it necessarily follows that we 
must not understand that the mortal wound was given on 17 
May, 1826. It may have been given at any day previous to the 
finding of the bill, for such proof would have supported the 
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charge that it was given on that day. We cannot, therefore, 
draw any aid from the time laid in the bill when the wound 
was given, and, by comparing that time with the filing of the 
bill, show that the death followed within one year and 

a day from the time the wound was given. If such was (141) 
not the case, that is, if death did not take place within 

a year and a day of the time of receiving the wound, the law 
draws the conclusion that it was not the cause of death; and 
neither the court nor jury can draw a contrary one. It not ap- 
pearing, therefore, upon this indictment, when the death hap- 
pened, and as it may have been more than the period afore- 
said after the wound, the Court is bound to say that it does not 
appear to them that the defendant has been guilty of the mur- 
der of the deceased. The judgment, therefore, was properly 
arrested in the court below, for it is essential that it should 
appear that death ensued within what may be called the pre- 
scribed time. 


Taytor, ©. J. I cannot doubt that both the objections to 
this indictment are well taken. The place of the death ought to 
be stated, to the end of showing that the offense charged is 
within the jurisdiction of the court. Though the rule was plain 
at common law, that murder, in common with other offenses, 
must be inquired into in the county wherein it was committed, 
yet it was doubted whether if a person receive the stroke in one 
county and died in another, the offense was completed in either. 
The statute of 2 and 3 Ed. VI. provides, however, that the 
trial shall be in the county where the death happens; and sup- 
posing that statute to be in force, it cannot be intended on 
this indictment that the death took place in New Hanover. 
For aught that appears, it may have taken place out of the 
State. 

Nor is it less important to state the time of the death, in 
order to show that the deceased died of the wound given her by 
the prisoner within a year and a day after she received it. For 
if the death happened beyond that time, the law would presume 
that it proceeded from some other cause than the wound. 2 
Inst., 218. For these reasons I am of opinion that the judg- 
ment should Be arrested. 

Judgment affirmed. 


Cited: 8. v. Haney, 69 N. C., 467; S. v. Pate, 121 N. C., 659. 
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(142) 
THE STATE v. JIM, a negro slave. 







From New Hanover. 





1. In an indictment for a rape, the words “forcibly and against the 
will” are necessary. 


2. Hence, an indictment for a capital felony, under the act of 1823, 
not containing those words, was held to be fatally defective. 


8. Per Taytor, C. J., a slave on the trial of such an indictment is 
entitled to a jury of slave-owners. 







Tue defendant was indicted under the act of 1823 for mak- 
ing an assault “in and upon the body of one M. J., a white 
female, with intent her the said M. J. then and there feloni- 
ously to ravish and carnally know, etc.” 

In making up the jury the counsel for the defendant chal- 
lenged for cause those jurors who were not owners of slaves, 
which was overruled by the presiding judge. After a verdict 
for the State the defendant’s counsel moved in arrest of judg- P 
ment because it was not charged in the indictment that the J 
offense was committed “violently, forcibly, and against the will s 
of the said M. J.” His Honor, Judge Norwood, for this cause 
arrested the judgment, whereupon the solicitor prayed an ap- 
peal to this Court. 


Attorney-General for the State. i 
Gaston for the defendant. 


Henperson, J. Rape is the carnal knowledge of a female, 
forcibly and against her will. These essential requisites, forci- : 
bly and against her will, are omitted in this indictment. But 
it is said that as the word “ravish” of itself implies that the 
act was done forcibly and against the will of the female, the : 

» words “feloniously ravished” supply this defect. This would 
be transferring from the court to the jury the right and power y, 
of drawing inferences of law; they and not the court would , 
decide what acts did and what did not amount to rape. The 
law, therefore, in this and all other cases, requires the facts 
which constitute the offense to be stated, that the jury may 
! affirm them or not, according to the evidence. Thus in mur- 
) der, which ex vi termini means a homicide committed with mal- 
ice aforethought, it is not sufficient to state in the indictment 
that the accused feloniously murdered the deceased. And so 
in other offenses the facts constituting the offense must be 
stated, for without such statement it cannot appear to the 


92 
















































DECEMBER TERM, 18326. 





STATE v. NEGRO JIM. 





court that the jury have not drawn a false and impossible con- 
clusion. The indictment, therefore, is defective, and the judg- 
ment of the Superior Court must be affirmed. 

There are other points arising in the cause upon which, as 
they have not been argued, I do not wish to express an opinion. 


Tayrtor, C. J. The charge in this indictment was no more 
than a misdemeanor at common law, though an aggravated 
one, as it still continues in relation to all but the colored popu- 
lation. But the form of the indictment constantly laid 
the intent to be to commit the offense “violently and (144) 
against the will” of the female, as appears from the 
precedents referred to by the Attorney-General. The late act 
of Assembly having elevated the offense to a capital felony, 
affords an additional reason for maintaining and adhering to 
the established forms, for if so much precision is required to 
put a misdemeanor in the shape of an indictable offense, a for- 
tiort should it be observed when the same offense is made capi- 
tal, for the policy of the law will sometimes overlook exceptions 
made to an indictment for misdemeanor, which, nevertheless, 
it will sustain in favorem vite. In an indictment for an assault 
with intent to murder, it is essential to state the intent to be 
“feloniously, willfully, and of his malice aforethought, to kill 
and murder,” because these are the characteristics of the crime 
designed to be perpetrated ; and for the same reason, and in this 
case a stronger one, the essential qualities of the crime should 
be laid in an indictment for attempting it. There is indeed a 
case, 3 Johns., 505, where the indictment was sustained, which 
charged the intent to commit a murder, on the ground that it 
followed the words of the statute. But in that case the statute’ 
did not raise the offense beyond its original degree of misde- 
meanor, but only aggravated the punishment by imprisonment 
in the State’s Prison. For this omission, therefore, I think this 
indictment is defective. 

It appears to me that the act of 1793, ch. 381, extending the 
trial by jury to slaves, and directing the jury to be composed 
of owners of slaves, is not repealed by any subsequent law. 
A twofold consideration dictated the policy of this law, the 
force of which remains unimpaired by the extension of addi- 
tional privileges to slaves. It was intended to surround the 
life of the slave with additional safeguards, and more effectu- 
ally to protect the property ‘of the owner, by infusing into 
the trial that temperate and impartial feeling which would 
probably exist in persons owning the same sort of property. 
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(145) That the master would have assurance of an equitable 

trial by persons who had property constantly exposed to , 
similar accusations, and who would not wantonly sacrifice the 
life of a slave, but yield it only to a sense of justice, daily ex- 
perience is sufficient to convince us. The property of a man is 
more secure when he cannot be deprived of it except by a 
jury, part of whom, at least, have the like kind of property to 
lose. And this reason, it seems to me, continues to operate 
with full force, notwithstanding the many humane and valu- 
able provisions which have been subsequently made for the 
trial of slaves. I am of opinion that the judgment should be 
arrested. 


Judgment affirmed. 


Cited: 8. v. Arthur, 18 N. C., 217; S. v. Gallimon, 24 N. C., 
372; S. v. Powell, 106 N. C., 638; S. v. Peak, 130 N. C., 717; 
S. v. Marsh, 132 N. C., 1002. 





